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PROCEEDI NGS

THEA MC MANUS: Good norning, everyone, and
wel come to EPA's public hearing on our Report to
Congress on fossil fuel conbustion waste. |[|'m Thea
McManus. |'mthe associate division director of the
muni ci pal and industrial solid waste division, and
"1l be your noderator for today.

Before we get started, I1'd like to thank
you for the time that you've spent preparing your
comments and com ng here and engaging with us and
directly presenting your comnments, your thoughts and
your ideas to us. W are |ooking forward to this
opportunity, and | know the panelists as well as the
managenent team back at the office appreciate the
efforts that you put into this.

Let nme begin by introducing you to the
panelists that are wwth us this norning. These are
the folks that are the core nenbers of the teamthat
devel op and put this Report to Congress together. W
have -- closest to ne is Dennis Ruddy, he's the

primary | ead person for this project. W have Andrew
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Wttner; he is fromour economcs division. And we have
Ri chard Kinch, who is the branch chief and the
i ndustrial and extractive waste branch.

As you know, the purpose of today is to
provide you with an opportunity to share your
t houghts, your concerns, any insights, ideas that you
have on our Report to Congress, and then to give us
an opportunity to ask any clarification so we can be
sure that we really understand where you're com ng
fromand what your points are. And also, if
everybody, as you cone up here -- | know you prepared
witten testinony and that will be useful as backup
to your oral presentations today.

Let nme talk a little bit about how we're
going to run today and the format of today. First of
all, I can tell fromthe sign-in sheet that we seem
to have everybody here except sonebody fromthe O ean
Air Task Force. D d they -- okay. Everybody is here
and as well, as we've had one request for sonebody
that didn't signin to speak, and | would like to

accommodate that person and |I'd think we'll be able
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to.

If you do the math, we're going to be here
| onger than 3:00 as was identified in the Federal
Register. But we're wlling to extend this because |
think it is inportant till about 4:00 to give
everybody an opportunity to speak. You may, in your
presentations -- if you hear that sonebody before you
has made a point and you agree with that point, you
m ght want to just reference that you agree to that
or you support that argunment, and we do have a court
reporter, so it would be duly noted that that is your
opinion. And then you could, A free up tinme for
this individual to speak; B, free up tinme for people
that are perhaps running a little bit over the 15
m nutes. And that just m ght give you an opportunity
to stress sonme other points.

So | would think about that as you're
giving your presentation. |'mgoing help keep you on
track, so I'mgoing to be behind here subtly giving
you a warning of five mnutes and not so subtly with

a sign going over 15 mnutes, and | hope | don't
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| eave any bruises, but I'll be right behind here.

Before we get started, a couple of changes

actually in the agenda, so | don't think " mgoing to read

the list of nanes. You're basically going to
speak in the order that you signed in, and |I'mj ust
maki ng two changes to that, so you'll be off by a
hal f an hour. And we're going the break about 11:00
or 11:15, depending on this change that | made, and
we're only going to break for ten mnutes, and we're
going to break again at 12:30 for |lunch and start
pronptly at 1:30. There's restroons right out here
to the right and there are tel ephones outside.

| think that's about it. Finally, | just
want to share with you that we have received a | ot of
coments requesting an extension. And at this point,
what we are doing is thinking through and di scussing
what our options are for granting that extension.
But we do have a court order. W do have a statutory
deadl i ne, and even if it nade sense and we decided to
grant that extension, there's no guarantee that the

court would allowthat. And therefore, | think it
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behooves all of us to assunme and operate as if we're
wor ki ng under the six nonths.

We feel that we can thoroughly and
conpl etely revi ewyour comments, anal yze t hem incorporate
themif we get them by the June 14th
deadline -- if the court doesn't allow that
extension. So that's where we are on that. W will
| et everybody know as those discussions evolve and if
t he status changes on the extension issue.

Ckay. Are there any questions before we
get started? I'll |eave about five mnutes toward
the end of the day just for questions on timng or

| ogistics. There will be a witten testinony

prepared and it will be in the EPA -- in the Ofice
of Solid Waste -- excuse ne -- docket in about three
weeks. | think we're ready to get started.

The first speaker, Jeffrey Stant.

JEFFREY STANT: That's Hoosi er
Environnental Council. Don't ask nme what Hoosi er
means or how it cane about. It stands for |ndiana.

And |I'm pl eased to be here today. | amthe director
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of the Hoosier Environnental Council, and we have
been working on this issue for ten years in Indiana
ever since the state passed a |law that said that D&R

could dunp this material, fossil fuel waste, fuel

conbustion waste in surface mnes, and it would be under

| DEM the landfill agency's jurisdiction if
t hat happened. W've been trying to get standards for
t hat .

"' mal so here today speaki ng on behal f of
the Gtizen's Coal Council, which is the federation
of -- national of 48 organizations in 21 coal m ning
states that help citizens address the nmassive, and |
mean massive, environnental problens that are created
by the m ning and burning of coal.

We appreciate this opportunity to present
oral and witten remarks in USEPA's Report to
Congress in the draft determination. | wll say,
however, right away, that there have been barely
three weeks since the notice of this hearing was put
in the Federal Register, and EPA's report is large

and difficult to conprehend. So nmy remarks are going
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to have been cursory, and all 15 m nutes of them and
"Il have to save sone substantive foll ow up of
additional witten testinony. 1'll have nore remarks
t hen.

We are very concerned about the bias
treatnent of issues in this report and the draft
regul atory determ nation and the superficial effort
that's being made by EPA to solicit neaningful public
revi ew and comment on these docunents. | understand
you think you'll have enough tinme to | ook at the
comments you get within 45 days. W think you will,
too. That's not the issue; the issue is whether the
public will have enough time to review this extensive
report with these far-reaching inplications. W have
seven initial areas of concern and I'll tal k about
just the first few today.

The first one, and the nmain one right now,
is that the public needs nore than 45 days to digest
this report and comrent neaningfully on it. Nunber 2
is that the report ignores serious danages to

groundwater and threats to people in the environnment
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that are occurring this waste. Nunmber 3 is that the
report appears to mscharacterize the effectiveness
of state prograns to regulate this waste and the

Wi llingness of utilities to voluntarily neet safer

di sposal standards.

The fifth concern is that the report brings
up the issue of coburning of fossil fuels wth other
wast es, but does not clarify any requirenents or
provi de any recommendations on this issue or on
simlar issues involving codi sposal of wastes covered
in the report with other waste.

The report al so provides no information or
gui dance on coal gasification waste, and that's
becone a big issue in Indiana because the state of
I ndi ana views coal gasification waste now all of a
sudden as bottom ash, and is dunping themin m nes
now right into groundwater w thout any attenpt to
i sol ate the waste

The sixth issue is that the report is based
on a risk assessnent that does not reflect the actual

damages occurring to the environnment fromfossil fuel
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waste. This assessnent apparently does not even
consider the potential for serious damages from
constituents in these wastes other than the eight
RCRA netals. It does not account for the changing
characteristics of fossil fuel wastes that may result
fromattenpts to conply with new air pollution
standards. It does not exam ne the risks of the

envi ronment, drinking water supplies and peopl e repl aci ng
tens of mllions of tons of fossil fuel

wast es, concentrated, not mxed at all with the
spoils directly the water supplies as is presently
bei ng proposed by rule in |Indiana.

And the seventh concern we have is that the
effects of the deregul ation of electricity sales
across broad regions of the country and the potenti al
for deregul ati ons pronote weak di sposal standards
along the states are not addressed. | want to focus
on our first concern, and that is public review and
comment, and how fundanmental that is to addressing
the other concerns. The public needs nore than 45

days to digest this report and coment neani ngfully
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on it.

This report presents a vol um nous
di scussion that's very difficult to interpret. \What
is clear is that the inplications of the final
regul atory determnation are far reaching. Tens of
t housands of citizens live in a vicinity of sites

that may used as dunping grounds of the waste

involved in this determ nation. These wastes include

12

nore than 4/5 of all coal ash generated in the country,

scrubber sludge, any other fossil fuel
wast e, many ot her wastes m xed with these wastes and
wast e whose parent material were coburned with coal
The report we give a green light to states
to all ow these wastes to be dunped right into the
drinking water of those citizens. Those people
should rightfully have sufficient notice and enough
time to give neaningful input into such far reaching

decisions. The public wants to have a neani ngf ul

say. Last week al one, EPA received well over 200 fax

letters fromcitizens and organi zati ons throughout

the country requesting a comment period of at |east
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six nmonths in this report and determ nati on.

The | atest copy |'ve seen cones from
Wl liam Carpenter, Jr., who's the counsel for the
plaintiffs in the original case that led to the
consent decree. They're asking for nore tine and
poi nting out that EPA' s asked the court for many
extensi ons, or several extensions to produce this
report. The least they can do is ask the court for
an extension to allow the public to neaningfully
comment on it. We recei ved copi es of these faxes
from
citizen's organizations in M ne, Connecticut, New
Jersey, Washington, D.C., Virginia, Wst Virginia,
Maryl and, Pennsyl vani a, Ohi o, Kentucky, Tennessee,
I ndi ana, Illinois, Arkansas, M nnesota North Dakot a,
Col orado and California, all requesting a conment
period of six nonths. This is a reasonabl e request
considering the follow ng obstacles that the public
nmust overconme in review ng the report.

The report is very large. The table of

contents take up ten pages, the report is 226 pages;
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there's dozens of additional pages of glossaries; the
i ndex for the docket that support the report has 50
pages referencing 429 docunents. The report mnakes
unsubstanti ated assertions. For exanple, the report
makes unsubstanti ated assertions. Chapter 3
di scusses the econom c inpasse of alternatives for
managi ng utility coal conbustion waste. The
alternative of managing this waste as hazardous under
RCRA Subtitle Cis dismssed by statenments which
assert "if beneficial uses of these wastes were
subj ect to any regul ati ons under Subtitle C, possibly al
beneficial use practices and markets woul d
cease." And "the cost of conpliance with RCRA
Subtitle C by coal burning power producers could
reduce the amount of coal consuned in favor of other
fuels. Depending on the extent of specific Subtitle C
regul ations, the cost of generating electricity by
burni ng coal could substantially increase.™

This is the end of discussion on one of the
nost fundanmental issues covered by this

determ nation. And that's the inpact of regul ating
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utility coa

Subtitle C

15

managed fossil fuel waste fully under

There are no estimates of costs,

anal ysis, data, references or footnotes of references

that woul d explain these assertions. The reader is

left to wade

t hrough the sea of reports in the docket

to figure out where EPA m ght have conme up with these

concl usi ons.

That takes a |l ot of tinme.

The report is vague and hard to

under st and.

f ocused on a

Seven pages of discussion on Chapter 3

"risk mtigational alternative," and

ot her chapters referenced. That would require

di sposal of

| eachat e col

fossil fuel wastes and linme sites wth

ection and groundwater nonitoring. On

page 372, the discussion called these discussions

"nmodi fications of full Subtitle C requirenents” that

coul d be adopt ed under section 3004 X of RCRA, and

states that these neasures would be considerably | ess

expensive than neeting full Subtitle C requirenents.

Their estimated annual cost would be reportedly just

4/ 10 of 1 percent of the annual sales of electricity

by utilities,

and that's if they were inplenented
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over ni ght.

Yet the report does not recomrend this
alternative or solicit any comment on it. This
rai ses the question of why EPA discussed it. Has EPA
decided that the states and utilities should be
allowed to ignore even this basic |evel of
protection? Does it consider the cost of this
alternative too excessive? Does it want comments on
this alternative? Nowhere is section 3004 X, or for
that matter, any other section of RCRA explained in
this report.

Ctizens, those who |ive around existing or
potential disposal sites, need tinme to digest the report,
gai n an understandi ng of the provisions of
RCRA, and figure out what to say.

Now EPA is al so asking for coomenters to
provi de substantive anmobunts of technica
information. For exanple, on page 375, in the text
under the recomrendati on about agricultural uses, the
di scussion abruptly changes topic to a new topic of

mne filling. "The agency solicits additional
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information in the formof additional case studies of
mne fill situations with the follow ng types of
information: Mne fill project design, including
aerial extent; volunes; depth; environnmental
controls; mne spoils mxing ratio; characterization
of conbustion wastes that are involved; the
background; the existing conditions of groundwater at
the mne location; and the depth to groundwater at
the mne locations. The agency's also interested in
obtaining informati on on anal ytic nodeling tools that
can sinulate fractured flow conditions and facilitate
prediction of alkalinity consunption by acid m ne

drai nage intrusion into the conbustion waste."

17

Surely, EPA knows that the public, including the

peopl e who live around m nes and have a

substantial stake in EPA's decision on mne fills,

wi |l be at an al nost insurnountabl e di sadvantage in
providing this information in 45 days. Only industry
consultants will be able to provide this type of
information in that tine frane, and they will provide

what they are paid to provide. The Federal Resources
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Conservation Recovery Act required this report to be

submtted to Congress by Cctober

21, 1982. It's

taken you 17 years beyond the deadline and a | awsuit

to produce the report. After taking that anmount of

time, there is no excuse for EPA

to have already decided that ther

not to allow -- not

e shoul d be

sufficient time for the public to give neaningful

input. Gven the chall enges already nentioned and

the inplications of this report,
at | east six nonths.

EPA has asked for and r

that time should be

ecei ved extensions

intime to produce the report fromthe court that

ordered it; we can purport and see the nmerit in

granting a reasonabl e anount of t

ime for the public

to review and comment on it. Now our second concern is

that the report ignores the serious damages to

groundwater and the threats to people in the

envi ronment that are occurring fr

omthis waste.

Section 8002 of RCRA requires "that the report study

docunent ed cases in which danger

t he environnment has been proved."

to human health of

The report
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i ndi cates that for such cases to even be discussed,
it has to neet "tests of proof." These tests
required that there be either a scientific
investigation of a site, a formal adm nistrative
ruling, or a court decision finding the damages
occurred fromthis waste.

In the case of a scientific investigation,
the report is requiring that it should include fornmal
i nvestigation supporting litigation or state
enforcenment action. These criteria go beyond what is
meant in RCRA. The vast majority of scientific
i nvestigations and reports that we have seen which
docunent contam nation of ground surface waters from
coal conmbustion waste have not been part of any
l[itigation or state enforcenent action.

By setting such a high standard for what
consi dered a damage case and refusing to discuss the
evi dence of damage unl ess such criteria are net, the
report presents a false picture in which the great
pr eponder ance of docunented evidence of contam nation

fromCCWis presuned not to exist. The Hoosier

19

S
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Envi ronnental Council has found six cases in

ndi ana

and at | east 19 cases in four other m dwestern states

of irrefuted, substantive groundwater contam nation

from coal conbustion waste in the groundwater
monitoring files of state environnmental agenci
these aren't fromwells in the waste; they're

downgr adi ent of the waste in every case.

es, and

well's

In these cases stated typically from

groundwater nonitoring wells, installed as part of a

state permt, show groundwater flow ng out of

di sposal sites wth concentrations of arsenic,

CCW s

| ead,

chromium selenium sulfates, chlorides and/or other

pollutants that far exceed drinking water standards.

In at | east three of these cases, drinking water

wells, and in one case, a public drinking water well,

had to be abandoned as a result of the contani

nati on.

20

None of these cases are considered to be damage cases by

EPA in this report, and they're di scussed nowhere

in the report. They don't exist. The A B. Brown

plant, the RM Schaffer plant and the Universal M ne

in Indiana are good exanpl es of these sites.

At the
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A.B. Brown plant, groundwater flow ng through the
permt scrubber sludge landfill, goes from being
potable in upgradient wells to be being as salty as
ocean water in downgradient wells.

Sul fate |l evel s in downgradi ent wells have
reached 63,000 parts per mllion, 20 times over any
level in active mning in Indiana, 126 tinmes over the
primary drinking water standard. Boron levels in
downgradi ent water are regularly 10 to 20 tinmes nore
concentrated than the | evel considered toxic to corn
and beans by the USDA. The state required the
operator to build a slurry wall to stop the
contam nation. The contam nation has conti nued, yet
EPA' s report does not consider this a damage case.

Downgr adi ent wells at the Schaffer plant
have al so detected sul fur levels far beyond drinking

wat er st andar ds. Data fromthe site shows those

21

| evel s steadily i ncreasing over tine in downgradient wells

to up to 25,000 parts per mllion. Boron
concentrations at Schaffer are al so nuch higher than

the safe standard for irrigation. Potable water has
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been rendered unfit for drinking or irrigation. The
state is required -- requiring a cover to be put on
the site as one phase of corrective action. But the
report does not consider this a damage case.
Monitoring wells at the Universal M ne disposal site
have detected arsenic levels four to five tines
hi gher than federal drinking water standards in
downgr adi ent groundwat ers.

Boron | evel s have been recorded at 30 tines
the concentration toxic to corn and beans. Lead
| evel s range from5 to 36 tinmes the federal drinking
wat er standards in downgradient water. Although no
pl ume of contam nation has been determ ned because
they haven't put the wells in to do that, these
| evel s are not in upgradi ent groundwater or in nearby
well s neasuring mnes for water quality. |If potable
groundwat er bei ng rendered unsafe for drinking or
irrigation is not considered a damage case, then what
is? Thr oughout the country, groundwater is a
val uabl e source of water of drinking and irrigation.

In the case of irrigation, the cost of replacing
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cont am nat ed groundwater supplies with water from a
public utility could drive many farnmers into
bankruptcy overni ght. However, none of the cases
where CCW has created boron concentration far beyond
what is considered toxic to plants are consi dered
damage cases by EPA. You're ignoring case after case
of serious damage from coal conbustion waste because
they haven't cleared a ridicul ous obstacle course
that doesn't have a | egal basis.

You woul d rather predicate this
determ nation apparently on the notion that no damage
exists until entire communities and ecosystens are
rui ned and people are seriously ill or near death.
Citizen groups can try to present damage cases that
w Il clear your obstacle course, but they need tinme
to collect the extensive information that you demand
to collect -- be collected to prove this damage, but
you refuse to collect and you' ve refused to coll ect
over 17 years. So give us that tinme. And
guess ny 15

mnutes is up, so I'll leave ny third concern for you

23
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to read about. | wanted to give you this. 1'd like
to give this to M. Ruddy. This is the state's
beneficial use policy, which requires no
characterization of the waste and unlimted
gquantities to be dunped into mnes as long as it's
deened beneficial use, if there's any kind of fill
for any reason.

THEA MC MANUS: Do any of the panelists
have any questions for Jeffrey? Patricio Silva from
NRDC? Ckay. Felice?

FELI CE STADLER  Thank you. M nane is
Felice Stadler, and I'm here on behal f of 200
envi ronment al and public health organizations
involved in the Clean Air Network and Clean Air Task
Force. These local regional and national groups are
active in a nationw de effort to reduce the
significant environnental inpacts of fossil fuel
conbustion at electricity generating stations,

particul arly ol der plants, grandfathered under the

24

Clean Air Act. You m ght be asking why do the

groups |
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represent care about this report? WlIl, because
electricity generating stations are anong the
| argest, industrial courses of air and water
pol lution, as EPA points out in its executive sumary
to the report. Likew se, they al so generate the
greatest proportion of fossil fuel conbustion waste.
The comanaged FFC wastes that are subject of this
report represent about 80 percent of the FFC waste
generated fromel ectric power production. W have
only recently beconme aware that EPA had rel eased this
Report to Congress, and our experts have only had the
opportunity, since its publication at the end of
April, to begin to evaluate it. Contrary to EPA' s
assertion in the report, the over 200 groups |
represent were not asked to participate in the
process of developing this report or its draft
regul atory determ nations as to whether to manage FFC
wast es under Subtitle C of RCRA

We have formally requested the agency to
extend the public coment period on this report to

allow us the opportunity to review it and make thorough
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witten coments. The 45-day comment period

EPA has offered is sinply inadequate for our
reviewers to provide you with the neaningful public
coment that you've requested. For exanple, the
detailed informati on EPA seeks on the question of
mne filling. As Jeff's nentioned, over 170 groups
fax letters expressing the inadequate time for public
comment and requesting six nonths to conplete the
revi ew.

We are aware that EPA is under a timng
constraint inposed by consent decree. W are also
aware that that deadline previously has been extended
by consent of the parties, and we have been inforned
by the Council for G tizens Interested in Bull Run
that they would not object to an extension of the
public comment deadline to October 24, 1999, to allow
for nmeani ngful review by the environnmental comunity.

Wil e our experts had not had the tine to
date to conduct a thorough review of the report and
its many underlying docunents and appendi ces, they

have been able to give the report a limted revi ew

26
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On that basis, we can provide you today sone general

observations and concerns about the report which we
we think justify, at the very least, an extension of
time, for a nore thorough review.

Absent a nore thorough review, we would
argue that the report is insufficient to support its
draft regulatory determ nation, to continue to exenpt
t hese wastes fromregul ati on under RCRA Subtitle C
Based on the review we've done today, we find the
report and its conclusions inadequate in the
follow ng eight respects. | know Il 'mlimted in
time, so l'magoing to talk very quickly.

One, the report is exclusively based on
i ndustry-provided data. W believe that since this
report is based alnost entirely on data provided by
i ndustry, it strongly suggests the possibility of
conflict of interest. One of the peer reviewers
poi nted out this problemnoting the potential for
bi as and expressed concern about the objectivity of
the risk assessnents conpleted for the report. The

reviewer stated that a better approach would be to
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rely on peer review published data. It is not
apparent anywhere that EPA took action based on
reviewer's comment.

Two, in many places, the data is not nmade
avai l able to commenters. Qur reviewers have noted
that many places the data underlying the anal yses and
concl usi ons EPA has drawn fromthemare sinply not
avail able, either in the report or in the appendices
or other supporting docunents. W note that at |east
one peer reviewer also stated concerns about the
unavail ability of certain background dat a.

Three, the substantial data gaps that we
see, even in our quick review of the report, suggests
to us that the resulting depiction of risks is
incorrect. For exanple, while there is individual
health risk data reported, the report did not
identify potential inpacted communities, nor did it
present conmmunity exposure anal yses.

As a further exanple, the report identifies
potential ecol ogical risks associated with coal

conbusti on wastes, but then declares that no
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docunent ed i npact information was avail able to
conpare with the risk nodeling results. W are
awar e, however, that several published peer reviewstudies
that likely would provide adequate field data
exist to permt a conparison.
Four, the peer review -- the report was
i nadequately peer reviewed. The report was peer
revi ewed, but we understand that there were fewer
than ten professional reviewers, a very small nunber
conpared with the typical peer review of scientific
st udi es underlying agency regul atory decisions. In
addition to the mnimal peer review that can be
achieved by so limted a nunber of reviewers, we find
no place in the report or the underlying docunents in
whi ch the peer reviewer's conments were responded to.
Five, the report is out of sync with agency
policies and priorities. Qur limted review
indicates that the report runs counter to the
adm nistrator's persistent biocommunicative toxic
strategy. The PBT strategy enphasizes a nultinedia

approach and commts the agency to coordi nate actions
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across prograns. The report, however, fails to
address cross-nedia i npacts of mercury. It also runs

counter to the policy on evaluating health risks to

children, and the national agenda protects children's

health fromenvironnental health threats. The report
suggests that cancerous to children fromcoal waste
managenent facilities that are orders of magnitude
hi gher than unacceptable action |evel risks under
these policies, and yet these results do not appear
to factor into the agency's conclusions that the
wastes are not required Subtitle C regulation. And
finally, it runs counter to EPA's risk assessnent
policies and guidelines, including the 1995 EPA ri sk
characterization programand the 1995 gui dance for
ri sk characterization

These policies require EPA offices to
conduct risk assessnents reflecting transparency,
clarity, consistency, and reasonabl eness. CQur
limted review indicates to us that the report falls
short on each of the these requirenents. In

addi tion, sone of the specific analyses that were
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conducted were not conducted in a nmanner consi stent
with the EPA policies on the use of various kinds of
ri sk assessnent techniques.

Si x, the wastes are not adequately

characterized. Based on our brief review, it appears that

the lack of supportive data on the extent to

whi ch FFC waste has been characterized in the report
underm nes the report's conclusions and findings wth
respect to potential inpacts on public health and
environment. For exanple, only 17 sites and |imted
sanpl es were used to characterize 600 nmanagenent
sites. The agency admts that it is unsure whether
the data characterizing the wastes are
representative. Sophisticated nodeling is of no use
wi t hout adequate input data.

The waste characterization data were
average for each facility, and then the averages were
aver aged, which conpletely masks any hi gh val ues and
is consistent with a conservative approach. Data on
organi c or radioactive substances when the wastes are

not reported although EPA concludes that they
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represent no human health risks. The toxicity
characterization of the wastes relied on two tests,
one of which the EPA's own science advisory board in
1991 noted was i nadequate. And finally it appears
that the waste characterization analyses failed to
even test for nercury. Seven, the risk
assessnments are not

adequate. In our brief review, we have al ready

di scovered several ways in which it seens to us that
the risk assessnment in the exposure anal yses
contained in the report are inadequate and

i nconsistent wiwth the agency policy, including the
fol | ow ng:

The exposure and ri sk assessnents do not
represent a high-end analysis, but rather represent
average data. The nost inportant pathway for nercury
rel eases, the volatilization of nmercury from
landfills, inmpoundnents, cold storage piles, fly ash
and agricul tural production apparently has not been
considered at all in this report. Indeed it appears

that the air pathway is conpletely ignored.
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It appears to us that the report does not
i ncl ude any assessnent of the community health risks
in areas near those waste nmanagenent facilities.
Sone of the drinking water risk assessnent
assunptions seemto be inadequate. For exanple, the
assunption that an adult resides in a hone and is
exposed to contam nated groundwater for only nine years
and only drinks 1.4 liters of water per day.
Well, what about the adult who lives in that sane
home for 18 years and consunes tw ce that anount of
water? A conpletely reasonabl e assunption

Finally, while the agency clains that every
effort was nmade to coordi nate the groundwat er pat hway
anal ysis and the above ground exposure assessnent,
our brief review suggests that these evaluations were
done conpletely separately. For exanple, it appears
that the inhal ati on exposure is assunmed to occur
whil e an i nmpoundnent is active, but no | eaching to
the groundwater is assuned to occur until the
i npoundnent is closed. Concurrent, cumnul ative

exposures, however, could occur in the real world and
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woul d be significant, particularly for arsenic.

Ei ght, the report's concl usions regarding
controls are inadequate. The agency has references
in several places its discussions with industry
regardi ng voluntary control proposals or options for
managi ng the waste short of Subtitle C regulatory

requirenents.

However, we can, as of yet, find no discussion

of those proposals provided for the public
to evaluate, although the agency seens to be relying
on themin lieu of Subtitle Crules. W find at
| east one instance in which the report seem ngly
ignores high levels of cancer risks to children in
concl uding that FFC waste do not require a Subtitle C
regulation. Nanely the risk of cancer from exposure
to arsenic fromcoal waste landfills of 1.3 per 100.
Finally, the agency seens willing to defer
to state regul ati on of co-nmanaged FFC wastes citing
trends and i nprovenents to waste nmanagenent
facilities. In fact, the trends we are aware of show

that few, if any, inprovenents have been nade. For
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exanple, in 25 years,

increase in the use of

i ned i npoundnments. Fewer

than 1 percent of the inpoundnents have | eachate

col l ection systens.

Furthernore, the agency admts

that it did not conduct state specific analyses to

determ ne whether states are adequately exercising

their authority to regulate the disposal of these

wast es.

there's been only a 10 percent

35

To summarize briefly, our review to date

indicates that the report and its concl usions are

fl awed, based on potentially biased and i nadequate

data not responding to peer reviews and

i nconsi stencies with several inportant agency

policies. Gven no further tinme to evaluate, we

woul d argue that the report is insufficient to

support an agency determnation not to require to

co- managed FFC wastes to be regul ated under Subtitle

C. Qur groups wll

submt nore detailed witten

coments by the filing deadline; however, reiterate

t he i nportance for

t hor ough review - -

us t

t hat

0 give the report a nore

it would be inpossible for

us
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to give a nore thorough review w thout extension of

time. Thank you for the opportunity to comment.

THEA MC MANUS:

Rl CHARD KI NCH

Thank you, Feli ce.

| guess I'Il just ask one.

It's clear that you're requesting an extension of

time derived for coments,

very seriously. | wanted

to know, in addition to that, are there any other

steps that you could perceive that we could take to

hel p you devel op your comments during this tine

period? W don't know of

any instance now, | guess I|'|

|l eave it, as we wel cone your feedback today or

sone other tinme, on things that we m ght be able to

do that help you nake your comments.

FELI CE STADLER
where it's just very diffi
data that we need to do a

we're looking for help to

Yeah, | noted a few things
cult to find sonme of the
t hor ough anal ysis, and so

find some of that data.

And we can talk after that. |'msure | have your

nunber that we can call you and get that

i nformati on. But that is

obstacl es we've run into,

one of the nost difficult

is getting a hold of sone
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of that information that you're using to base your
concl usi ons on.

RI CHARD KINCH: Wl l, apparently we have
peopl e that should be available to be called and
respond and help you | ocate things to the extent --

FELI CE STADLER: Well, we've gone through
t he docket, and sone of those things are not in the
docket, so we're having trouble finding sonme of
those, and it would be really hel pful to have a staff
person who could respond to our requests quickly.

THEA MC MANUS: Thank you, Felice.
AUDI ENCE MEMBER: | just want to nention
one inportant step you could take is to have a field
hearing out in Indiana or in the | ower m dwest
somewhere wi th enough notice in tine for people to
get ready and present this stuff at that hearing.
That's not doable within this kind of 45-day tine
peri od.

DAN DERKICS: If | could just interject
sonething. It would be helpful for our reporter if

fol ks could request a m ke so that we nmake sure we
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get a clear copy of what's being said, and you guys
as well, folks on the panel. So don't hesitate to
either step up to the mke or ask for the mke. |
just want to make sure it gets on his tape.

THEA MC MANUS: Next we have Janmes Roewer
fromthe Utility Solid Waste Action G oup

JAMES ROEVER: (Good norning. M nane is
Ji m Roewer, and | amthe program manager of the
Uility Solid Waste Activities G oup, or USWAG
appearing today here to present USWAG s vi ews on
EPA's March 1999 Report to Congress on the so-called
remai ning fossil fuel conbustion waste. Sonme of
speakers that will be following ne wll also be
presenting conments on specific portions of the
report speaking for USWAG as well as their own
conpani es or organi zations. And, of course, we plan
to submt detailed witten comments on the report in
md June. But today |I'd like to provide a brief
overview of our position on the major issues in the
report.

|"mgoing the start ny comments by

38

t he
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comendi ng the agency and its staff and consultants
for their extraordinary effort in producing a
t horough, and conprehensive report, which, for the
nost part, contains well docunented and sound
recommendati ons about utility conbustion waste.

Wiile | can't say that USWAG agrees with
every finding and recommendation in the report, EPA
is clearly correct in concluding that none of the
remai ni ng conbustion waste typically possess the
characteristic of hazardous waste, and nost
inportantly, that none of these wastes are actually
managed by the electric utility industry in a manner
that warrants regulation as hazardous waste under
Subtitle C

EPA's ultimate recommendation in that
respect fully vindicates the expectation of
Congressman Tom Bevill of Al abanma in 1980 when he
sponsored the anmendnent to RCRA that led to this

study of utility conmbustion waste. During floor

debate, M. Bevill said "it would be unreasonabl e for

EPA to inpose costly and burdensone regul atory

39
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requi renents without knowng if a problemreally
exists, and if it does, the true nature of that
probl em "

It should be recalled that the Bevill
amendnent was a response to a 1978 EPA proposal to
regulate utility coal combustion waste as speci al
hazardous wastes. Despite the agency's
acknowl edgnent that at that tinme it did not know much
about these conbustion wastes, M. Bevill was
confident that if the agency would only study these
wastes and get the facts, the agency woul d concl ude
t hat hazardous waste regul ati on was unnecessary. As
explained to the House, "I am aware of no evi dence
that in the many years in which fossil fuels have ever
been burned in this country, their waste
proposal has ever presented a substantial hazard of
human health or the environnent."

Al t hough M. Bevill envisioned the process
to take a little nore than two years, his foresight
regardi ng the concl usion has shown to be correct,

even if his two-and-a-half year statutory tinetable
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proved to be overly anbitious. Now, 19 years |ater,
EPA has conpl eted t he conprehensive study of
conmbustion waste. During this period, EPA staff has
communi cated wth interested stakehol ders, both
industry and citizen groups alike.

We commend the agency for its openness in
engaging with a dialogue with the interested
parties. Based on the assenbl ed data, EPA has now
concl uded that hazardous regul ation i s unnecessary.
USWAG agrees with this conclusion. | want to turn
now to EPA' s findings regarding utility co-nanagenent
of coal conbustion waste with | ow vol une waste. As
EPA correctly noted in the report, at |east 80

percent of all coal conbustion wastes are co-nmanaged

41

in landfills and surface inpoundnments with |ow volunme

wastes. Co-nmanagenent is the prevalent industry
practice for managi ng coal conbustion waste.

EPA has al so correctly observed the trend
anong electric utilities to install nore
environnental controls at co-mnaged waste

facilities. Today, nore than 50 percent of al
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landfills and nore than 25 percent of al

i npoundnents are lined. And as older units are
cl osed or renoved fromservice, the trend toward
greater environnmental controls is likely to
accel erate.

O even greater inportance than this trend
is the utility industry's outstanding record of
responsi bl e managenent of these wastes. Despite what
was obviously a very thorough search for docunented
cases of environnental damage caused by co-managed
conmbustion waste, EPA identified a total of only six
proven damaged cases, all of which involve ol der
unl i ned managenent units, and none of which had any
adverse affect on human health. |ndeed, as EPA

noted, nost of the units involved in these damage
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cases are closed and stopped receiving wastes in the

1980s. EPA's report also noted the fact that the
utility industry has achieved an enviable record of
conpliance wth environnental regulations. Although
as noted in the report, we are subject to a greater

frequency of inspections than other industries, the
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rati o of enforcenent actions to inspections is one of
the I owest of any industry sector, a nmere .06 during
the 1992 to 1997 peri od.

And nost significantly, not a single
enf orcenent case invol ved the managenent of solid or
hazardous waste at a utility facility.

Wiile | am pleased to be able to speak with
pride about ny industry's record of perfornmance, |
al so know we're not exenpt fromthe occasi ona
managenent problem | can assure you, however, that
USWAG has al ready stepped up to devel op a proactive
approach to address a potential problemidentified in
the Report to Congress; the environnmental inpacts
associated wth the nmanagenent of pyrites at a few
utility sites. That problemwas identified by EPA
during a site visit shortly before it issued the
first Bevill regulatory determ nation in 1993.
Because USWAG had no know edge about the
causes of the problem particularly given the fact
that many utilities were co-managing pyrites with

coal conbustion waste w thout any adverse effect on

43
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t he environnment, we comm ssioned the Electric Power
Research Institute, known as EPRI, to exam ne the
probl em and conme up with a set of options for
preventing the problemin the future. It took the
expertise of EPRI chem sts to discover that the fact
of the cause of the problemwas the oxidation of
pyrites in inpoundnents resulting in the |eaching of
i ron conpounds into groundwater.

What the study showed was that the
oxi dati on can occur whether pyrites are nanaged al one
or co-managed with coal conbustion wastes in surface
i npoundnents. One of the options for preventing this
problemis a carefully designed strategy for
co- managenent of pyrites and conbustion wastes to
m nimze pyrite oxidation.

We've gone to great lengths to ensure that

all coal-fired electric utilities are aware of the
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information in this EPR study. Every USWAG and EPRI

menber has received a copy of the report. In
addition, |'ve spoken on the pyrite managenent issue

to senior environnental officials and nanagers at the
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meeting of the Edison Electric Institute, and the
Ameri can Public Power Association, and |I'm schedul ed
to address the National Rural Electric Cooperative
Association on this subject in July.

Finally, EPA staff joined us |ast Novenber
at a sem nar on pyrite managenent at which EPR
outlined in great detail the options for avoiding any
problenms with pyrite managenent, and we plan to
sponsor a second such semnar later this year. In
short, USWAG has long prided itself on an
organi zati onal phil osophy of stepping up to the plate
when we di scover a problem associated with utility
managenent of solid or hazardous wastes. I|I'mglad to
be able to report we have engaged in actively
educati ng educating our nenbers about the potenti al
envi ronment al inpacts associated wth managenent of
pyrites and surface i npoundnents, and how to avoid

such inpacts. W're conmtted to continuing that
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educational effort. EPA' s di scussi on about

beneficial use of

coal conbustion waste in the Report to Congress is
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surprisingly reserved. To be sure, the agency
di scussed at sone |l ength the beneficial use
appl i cations about which EPA either has sone
concerns, agricultural uses or about which it |acks
sufficient information to arrive at a concl usion,
m ne backfill. But other than catal oging the other
beneficial use applications and finding that no
significant risks to human health in the environnent
were identified, or believed to exist for any
beneficial uses of these wastes, EPA proposed no
actions, either to pronote increased use of coal
conbustion products or to renpve barriers to such
benefici al uses.

We feel this is a mssed opportunity for
EPA to discharge its statutory mssion to increase
safe recycling and utilization of materials that
woul d ot herwi se be di sposed of as wastes. According
to data provided by the American Coal Ash
Associ ation, and you will hear froma speaker from
ACAA, and quoted in this report, roughly 25 percent

conbusti on waste generated in 1997 were
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beneficially used.

In the 1988 report to Congress, EPA
esti mat ed about 21 percent of conbustion waste were
beneficially used back in 1985. As you can see,
we've only made limted progress in nearly a dozen
years between the two reports. EPA specul ates that
the potential for increase reuse of these wastes is
limted, based on demand for products and services
where wastes are used. W feel this speculation is
far too sinplistic. 1In 1994, the United States
Departnent of Energy published a thorough study of
the legal regulatory and institutional barriers to
i ncrease use of coal conbustion products.

Al t hough there are numerous reasons for the
[imted growh of the markets for beneficially used
conbustion products, an inportant barrier to
i ncreasing the anount of products diverted to
beneficial uses are regulatory policies that apply
wast e managenent regul ations to conbusti on products

that do not apply to conpeting products or virgin
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materials. Gven the report's positive findings on the
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absence of significant risks to human health in

the environnent for nost beneficial use applications,
EPA can make an inportant contribution to increasing
t he percentage of these materials beneficially used
with a clear call for ending the application of waste
regul ations to these materials when beneficially
used.

"1l | eave discussion on the agricultural
uses and m ne backfill activities of coal conbustion
by-products to other colleagues of mne that wll be
maki ng statenents following mne. | want to concl ude
my remarks with sone brief coments on EPA' s findings
on oil combustion waste. The agency is certainly
correct that oil conbustion waste rarely exhibit
hazardous characteristics and may not present a
significant risk to human health and the
envi ronment .

It's also significant that EPA uncovered
only one docunented case, a docunented damage case
associated wth these wastes and that did not involve

human receptors. Oher potential damage cases

48
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studi ed invol ved suspected releases to groundwater, but
in none of the cases was there any drinking water
contam nation or other environnental inpacts.

EPA al so was correct in recognizing that
oi | conbustion wastes were very different from coa
conbustion wastes in that oil conbustion wastes are
generated in very small volunes as conpared to the
hi gh vol une generation of coal conbustion waste.
Mor eover, as EPA observed in the report, unlike coal
conmbustion waste, the volunme of oil conbustion to
generate -- the volume of oil conbustion to generate
electricity has been declining for the past 20 years,
and this trend towards | ower generation of oi
conbustion waste is likely to continue.

We differ wwth EPA's recommendati on
regardi ng oil conbustion waste nanagenent in one
i nportant respect. While EPA correctly noted that
about 2/3 of surface inpoundnents that manage oil
conbustions wastes are lined, and the trend is toward
i ncreased |ining, EPA noted sone of the unlined

i npoundnents are permtted under Florida | aw as
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percol ati on basins designed to discharge to

gr oundwat er .

These i nmpoundnents nust conply with state

groundwat er standards outside of specified zone

of di scharge.

EPA has proposed, as one option,

Subtitle C authorities to target these unlined

basins. W believe such action is not supported by

the record and treads upon the state's prerogatives

to exercise their judgnment

in this area

Despite a long history of such units, EPA

has found no exanple of any environnmental damage

associated wth these unlined basins. EPA correctly

noted that these units are typically |ocated near

| arge bodi es of surface water wth no drinking water

wel I's | ocated between the managenent unit and the

surface water.

Second,

these are not unregul ated units.

They're permtted under state | aw and nmust conply

wi th state groundwater standards at the rel evant

poi nt of conpl

i ance, nanely, outside the zone of

di scharge. These state policies are simlar to EPA's

own rmuni ci pal

solid waste | andfill

regul ati ons that
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permt conpliance at a point no nore than 150 neters

fromthe waste managenent unit boundary on the sane

parcel of property. Gven EPA's well-established policy

of respecting state primacy in setting
groundwat er policies, it would seem strange for EPA
to invoke its Subtitle C authorities to suppl ant
state groundwater policy for a relatively few units
in the subject area uniquely associated with state
deci si on- maki ng.

We | ook forward to submtting our detailed
comments next nonth, and in the neantine, 1'd be gl ad
to respond to any questions you m ght have.

ANDREW W TTNER: W th respect to the

practice of mne filling, as you all know, we're
still considering what our options mght be in that
respect, I'mcurious, | haven't worked on this for 18

years, only about four, as to whether the practice of
mne filling constitutes a beneficial use or a

di sposal, and dependi ng on your answer, whether or
not your answer nmakes any difference.

We can take 15 days, | suppose, to discuss
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this or we can just drop it now, but |I'mcurious as
to the significance of the answer to this question,

if there is one.

JAMES ROEVWER: Well, Samis going to be tal king

about beneficial use com ng up, and | think
there are other speakers who are going to be talking
about the use of coal conbustion products as m ne
fill and mne reclamation activities as well, and
per haps sonme of their comments m ght speak to and
address your question.

ANDREW W TTNER: Wl |, the real question is
what m ght be the significance of the appropriate
adj ective here, if adjective is appropriate. Is it
beneficial or is it disposal?

THEA MC MANUS: Thank you, Janes. Qur next
speaker is Dennis Leonard fromDetroit Edi son

DENNI S LEONARD: Good norning. As
princi pal engineer in the Detroit Edi son conpany's
environnmental department. |'ve been asked to present
the utility solid waste activity group's views on the

utilization of coal conbustion products and m ne
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pl acenment projects, an issue that's very inportant to
many USWAG nmenber conpanies, and in particular, to
Detroit Edison's coal conbustion product managenent
strategy. It is also an issue that is the focus of
intense and prolonged efforts by state and federal
governnents and academ c research institutions to
devel op cost effective and environnental |y sound
met hods to reclaimmned | and. CCPs can be used
effectively to stabilize mned areas, fill voids and
reclaimland | ost to productive use, restoring
resources and effectively preserving greenfields.

M ne pl acenent of CCPs can al so provide
uni que solutions to intractable hydrogeol ogi cal and
chem cal problens that are sonetinmes encountered in
t he post-m ning environnent. Such problens, acid
m ne drai nage, for exanple, are sonetines encountered
as aresult of mning activity not fromthe
conbustion of coal or the placenent of coal
conmbustion products in the post-m ning environnment.
In fact, CCP m ne placenment is often the only

cost-effective way of dealing with sone of the
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exi sting problens. The Indiana utilities and the
state of Indiana in particular, have provi ded EPA
with a wealth of data in support of their m ne
pl acenment practices and a representative of the
I ndi ana El ectric Association will provide a nore
detail ed statenent | ater today. Researchers from
Southern Illinois
University and Virginia Tech will also discuss this
issue in detail. | wll like to use ny time to
provi de an overview of USWAG s position. In the
Report to Congress, EPA asked the question, are there
any mne fill practices that are universally poor and
warrant specific attention? The answer is no. In
support of that answer, we have submtted data that
establish a lack of risk and denonstrate that the
industry's track record is good under existing
regul atory controls. W plan to suppl enent those
data in our witten comments.

EPA shoul d respect the state's existing
authority to nake case-by-case techni cal

determ nations and shoul d not inpose a federal schene
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that mght frustrate a research and regul atory system
that is working well. There's no need for EPA to
devel op a federal regulatory solution to a problem

t hat does not exist. The analysis of this issue nust
necessarily begin with the chem stry of mne

pl acenent. Sone eastern coal mne sites mght be
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characterized by acidic | eachate caused by the oxidation

of pyrites fromthe surrounding rock as
well as the coal remaining in the mne. Pyrites are
naturally present and are normally stable in coal and
rock formation so long as they are kept bel ow the
water table. Wen pyrites remaining in the rock and
coal in a post binding environnment are not bel ow the
wat er table, they're exposed to oxygen, and oxidation
occurs producing acidic | eachate. The placenent of
al kal i ne coal conbustion product in such post-m ning
envi ronments can produce significant environnental
benefits.

The neutralization capacity of al kaline
coal conbustion products can be used effectively to

neutralize acid m ne | eachate. USWAG wi || subm t,
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wth its witten coments, data fromlab anal yses of
ash sanples to fully docunent the neutralization
capacity of various ash streans. And through the
return of the water table to normal prem ning |evels,
further pyrite oxidation can be controlled and a
decrease rate of sulfate reduction would therefore be
likely. The neutralization capacity also has the
potential to control heavy netals that typically |each
fromthe mne's rock. An increase in pH | eads
to a decrease in solubility and concentration of
heavy netals. Precipitation, co-precipitation and
adsorbtion reactions further | ower the concentration
of netals. For exanple, the increase in pH causes
chromumto precipitate out of solution as chrom um
hydr oxi de or iron chrom um hydroxi de and arsenic to
co-precipitate with iron and adsorb on to iron oxides
and iron hydroxi des.

Downgr adi ent concentrations of these heavy
nmetals are expectedly |owered as the result of coal
conbustion product placenent. USWAG has conpil ed

detail ed case studies, including groundwater
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monitoring data for 12 m ne placenent projects
conducted by its nenbers. These data represent a
significant portion of the total population of the
active mne placenent projects nationw de. W
provided this information to EPA earlier this year in
our draft report titled "synthesis of avail able
i nformati on on the managenent of coal conbustion
products in mnes." The final version of that report
wi || acconpany our witten statenents. These
case studies are avail able and
avai |l abl e data fromstate and federal sources and
from academ a, docunent that the prelimnary concerns
EPA has raised in the Report to Congress are not
warranted. The statenents presented today
denonstrate that those concerns are not shared by
those in governnent and academ a who have careful ly
researched the issue, nor are these concerns shared
by the agencies with the responsibility for
permtting and overseei ng these projects.

We believe that sound judgnent on the part

of industry and inforned oversight fromstate
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regul atory agencies are essential for determ ning
whet her each specific project is appropriate. USWAG
will provide detailed information on state regulation
of m ne placenent of CCPs with our witten coments.
This information will denonstrate that the states
have the necessary regul atory authority and have
devel oped robust and protective m ne placenent

pr ogr ans.

We are encouraged that EPA has identified
in the report to Congress a tenet that those of
famliar with mne placenent projects fully respect,
that resolution of m ne placenent problens requires
very site specific determ nations that do not |end
thensel ves to national standards. State regulators
from envi ronnental conservati on and m ni ng oversi ght
agencies are well positioned to nmake such site
specific regulatory determnations. |In fact, they do
so routinely and have been exercising their informed
j udgnment over such matters for years. They have
anple regulatory authority to constrain inappropriate

practices when the site and project specific
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characteristics dictate.

And nost inportantly, they are not
constrained by "one size fits all" federal controls.
The | ack of adverse inpacts anong the observati onal
data indicate that the conbination of sound
managenent practices and exi sting regul atory
oversi ght has responsi bly addressed what ever risk
m ght exist. An analysis of CCP placenent in mnes
is not anmenable to generic nodeling of the sort EPA
enpl oyed to anal yze the placenent in landfills and
surface i npoundnents. As ot her commenters have
denonstrated, the
limts of such nodeling are easily exceeded even in
the landfill scenario, which is for nore
straightforward and easily reduced to sinple
al gorithns. Any post-mning environnent is
hydr ogeol ogi cally conpl ex. These peculiarities of
each site demand specific attention

Therefore, we whol eheartedly concur with
EPA' s acknow edgnment in the report to Congress that

real world nonitoring data is the best indication of
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the effects of mne placenment. Predictive nodeling
at individual sites can be done effectively, and

i ndeed, has been provided as a regulatory basis for a
nunmber of successful projects. But such nodeling
efforts are necessarily conplex to take account of
uni que features of each m ne setting.

Again, this approach is not anenable to
support a generic reqgqulatory determnation. This
returns me to EPA's question of whether there are
sonme mne fill practices that are universally poor
and warrant specific attention.

In light of my previous comments, again,
answer to this question is a resounding no. |In
fact, there is nothing universal about m ne
pl acenment. It is a site specific issue best left to
informed discretion of the states. W therefore
request that the agency take a long | ook at the
avai l able nonitoring data. |In addition to the
information USWAG wi || submt, there is a wealth of
the data available to the agency from federal and

state agencies, fromacadem c research institutions
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such as Southern Illinois University, Virginia Tech,
Chio State, and West Virginia University.

We are working to provide as much of this
i nformati on as possi ble, and we hope other parties
will submt other such information with their
coomments. W are confident that a thorough review of
the data undertaken wth an appreciation of the
rel evant chem cal processes will lead you to a
concl usi on that proper managed m ne pl acenent
projects do not pose a threat to the environnment. To
the contrary, they hold a potential for great
benefits. Mne placenent of CCPs generally can
mtigate the effects of acid mne drainage. It can
reclaimland | ost to productive use and thereby
preserve greenfields.

My own conpany's use of a mne in one of
its power plants neans that |ess ash nust be pl aced
inlandfills, in surface inpoundnents, and | ess
pressure to devel op greenfields. Fromthat
perspective, it is only appropriate that for the

agency to defer to the regul atory approaches of the
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that it does not inpede progress towards

RCRA' s statutory objective of pronoting the

protection of the environnent and the conservation of

resources

not to nention to objectives of the Surface

M ning Control and Reclamation Act. Thank you for

this opportunity to appear today.

| f you have any questions, or if | can be

of further assistance, please let ne know One

addi ti onal

guesti on,

comment | would make with regards to your

whet her m ne placenent is disposal or

reclamation, | think the answer is in the context.

Certainly

there's control of mne placenent. Sone

states regulate their control under --

further di

ANDREWW TTNER: Let nme ask that if there's any

scussion of this issue that we

di stingui sh between the surface m nes and the deep

m nes. There are many, many differences between the

two anal ytically and otherwise with respect to the

use of npdels and so on. And so that it would be

hel pf ul

guesti on,

think if we are to continue to discuss this

t hat speakers nmay be clear what kind of
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m ne situation they're tal king about. Thank you.

RI CHARD KINCH: Let nme ask a question. W
tal ked earlier about landfills being |ined or at
| east sonme percentage of landfills being |lined, and
the fact that as new units conme on, nore landfills
are being lined. And what | would like to know is do
you have any response to, if when we take this
material and we put it on the surface above the
groundwat er table, we are essentially observing
peopl e maki ng the decision that this ought to be in a
lined unit, at least in many cases and why, in a nine
fill situation, you mght take this stuff and put it
in direct contact with the groundwater table. | find
there seens to be, at least at a mninmum an
i nconsi stency, as to why you would line it in the surface
versus take the material and put it directly
into the groundwater table.

ANDREW W TTNER: W' ve probably thrown you
off so forgive us, but | think it's inportant to
di stingui sh between the different kinds of fills.

DENNI S LEONARD: Well, that's a good
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question. There's at least thr

there's a rationale for doing t

ee i nstances where

hat . In BEPA' s

regul ation of surface landfills, you have a provision

that a liner isn't -- there's generally acceptance in

state prograns that a natural |

iner is an appropriate

liner. And there's a provision in EPA s groundwater

nmonitoring provisions that if you can denonstrate

that your natural liner has at

hi ckness and an

i npernmeability that prevents any di scharge to the

groundwater unit, you're exenpt
groundwat er nonitoring.

So there's a recognit

fromhaving to do

ion in those prograns

that naturally inperneable sites don't require

| i ners. Sone of the mne fill

practices are in mnes

that are very inperneable. In fact, if you're
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going -- well, oftentimes you m ne because the rock is so

i nper neabl e and you don't have

much wat er f | ow

into the mnes. So you have the issue of situations

where you have a naturally inperneable site.

Second situation you

situati on where the groundwat er

m ght have is a

is naturally
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unusable. It's naturally saline. O it's naturally
el evated in sone other paraneters such as boron. In
that situation, there is no receptor, there is no
consequences to m ne placenent.

A third situation -- and these three
situations aren't by any neans all inclusive -- the
third situation is where you have acid m ne drai nage,
and you have a net positive benefit to the
environment from m ne placenent. |'msure there's
ot her situations, and you really need to | ook at
these things on a site specific basis. See what the
particular inpact is at a particular mne. W're not
advocating that we place CCP wastes in all m nes.
What we're advocating is that states have the
flexibility to look at such site specific
characteristics that | just nentioned and nmake
i nformed deci si ons. THEA MC MANUS: Thank you
Denni s.

Next we have Sam Tyson fromthe Anerica
Coal Ash Associ ati on.

SAM TYSON:  Thank you very nmuch and good
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nmorning still. Happy to be here today to present the
views of the Anmerican Coal Ash Association on this
Report to Congress. | would just like to point out
that ACAA's principal nmenbers are co-burning electric
utilities throughout the United States as well as

mar keters of coal ash. ACAA will submt detailed
witten reports by the June 14th deadline. Today |
will provide a brief overview of the production and
use of coal conbustion products as we turn them as
wel |l as ACAA s position on some mmjor issues
addressed in the EPA report. ACAA was founded in
1968, eight years before the enactnent of RCRA, and
of course that's been the primary | egal gui dance,
regul atory guidance for our activities to pronote the
use of ash during this -- during the existence of

t hat act.

More recently, ACAA has acted to expand its
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efforts to create in the marketplace this coal conbustion

product status for coal ash creating
standards for its use and al so the technol ogy that

goes along with that. O course, we now are
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referring to coal conbustion products not only as the
fly ash, bottom ash, boiler slag and FGD materi al
covered under the EPA report of 1988 and the
regul atory determ nation of 1993, but also now a
vari ety of other clean coal conmbustion materials such
as residues fromfluidized bed conbustion boilers.
These are not currently included in our survey data,
and they're relatively small by conparison to the 105
mllion tons of these other four high vol unme products
that we survey annually.

ACAA' s m ssion, of course, is to advance
t he use of these coal conbustion products in ways
that are technically sound, comercially conpetitive,
and environnentally safe. A guiding principal for
acconplishing our mssion is to gain and expand the
recognition of coal conbustion products for what they
are, which is engineering and manufacturing
materials. ACAA and its nenbers lead in efforts that
result in the use of sonme 30 mllion tons of CCPs each
year in the United States. In cal endar year

1997, the nost recent year for which data's
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publ i shed, '98 data's being gathered and will be

published later this year.

The use of CCPs throughout the United
States has anobunted to about 27 percent of the 105
mllion tons of high volunme CCPs that were produced.
| do have a suppl enental docunent which I'Il refer to
|ater, but | would just point out that the coal
conmbustion products that are currently classified in
our survey as use, to partially address M. Wttner's
question, are relatively small. But let ne get back
to that point at the end.

|'"d also like the point out that the
wor | dw de use of coal conbustion products currently
exceeds 100 mllion tons annually. As in the USA,
CCPs worl dwi de are produced fromthe conbustion of
coal, the principal fuel source for electricity
needs, they're specified by design engineers as they
are here that rely on the availability of CCPs of
known quality as a mneral resource for engineering
and manufacturing applications. They're marketed by

conpani es that have extensive know edge of these
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materials for what they are, engineering and
manufacturing materials. And, of course, there's a
wel | -docunented record, both in our possession and
ot her places as well of the satisfactory performance
of these materials in these nunerous applications.

Qur vision, of course is -- everybody has
to have a vision statenent. Qur vision is to be
recogni zed as a worl dw de | eader in the advancenent
of ash use. To this end, we currently are working
with 20 countries, and we began this process earlier,
but we had our first neeting of countries in January
of this past year at our synposiumthat we host
annual ly, or every two years, rather, in the United
St at es.

And next nonth, just prior, as a matter of
fact, to the coments being due to EPA on the Report
to Congress, there will be a second neeting which we
will attend in southern France, sonmeone has to do
this, where 15 countries from Europe will be hosting

a neeting which we will attend, because they |iked

the i dea of creating such an organi zati on which basically
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w Il be an Internet-based passive

organi zat i

facilitates the exchange of technical

on, | suppose we would call it,

t hat

i nformati on on

the Internet at a particular web site that we have

created for this purpose,

Ash Counc

site and it wll

sone deta

agricul tural

not do --

call ed the Wrl dw de Coa

| site. You can find it by going to our

In the Report to Congress,

take you to this other site.

EPA goes into

| with regard to its concerns about

and m ning applications.

What EPA did

| guess in the sane tone of sone previous

speakers -- what EPA failed to do, was to point out

that there is an abundance, in fact, a very great

abundance

whi ch of course was recogni zed,

of technica

information i n existence,

to a large extent, in

the 1993 regul atory determ nation which basically

says that coa

conbustion products are safe for use,

they're technically sound and they shoul d be used.

t hese vol umes of

benefi ci al

Nevert hel ess,

uses of coa

EPA really did not describe

conbusti on wast e,

informati on that docunent those

i ncl udi ng,

70
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and | enphasize "including,” information that's readily

avai l able, or is available, on agricultural

and mning applications. W intend to address nmany

of these sources of information, |'msure sone ot her
folks will too, in our witten comments that are due
on June the 14th, not later than.

And at that tinme, we feel that we wll be
able to provide, as wll others, provide information
to EPA that will assist themin making a clear
finding that agricultural and m ning applications of
CCPs warrant no additional regulation by EPA. EPA
has an opportunity nowto include in its regulatory
finding a nessage that woul d support the continuation
of its earlier efforts to pronote increased use of
coal conbustion products by advancing efforts
associated wth its conprehensive procurenent
gui del i ne and the procurenent of environnentally
preferable products. This Cctober 1 regulatory
determ nation should, in fact, focus on opportunities
for EPA to do that and to help to increase safe

recycling and utilization of materials that would
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Included with this statenent, | referred to it

earlier, is another docunent which |I've submtted
for the record. |It's 19 pages in a presentation
format, which is easy to read and it's concise, and
if I can just cover briefly what's contained in this,
it summarizes the production of sonme 105 mllion tons
of coal ash in the USA annually. It addresses the
princi pal uses for some 29 mllion tons of that 105
mllion tons each year. And it also describes the
annual benefits associated with the use of CCPs,
including things |ike, but not necessarily limted
to, landfill space preservation, the avoi dance of
di sposal costs, revenues fromthe sales of these
CCPs, reduced CO2 em ssions fromthe used fly ash,
and of course it conpares CCPs to other |eading
m neral resources in the U S A, such as crushed
stone, gravel, Portland cenent, simlar quantities of
t hose things are produced.

The report to Congress quotes ACAA' s

i ndustry data, and we are glad of that. And the
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previ ous speaker, one of the previous speakers

referred to the fact that the percentage growh in

CCP use conpared to production on an annual basis has

increased relatively slowy since 1998. That's
true. The absolute quantities, of course, are those
mat eri al s produced have al so increased fairly
steadily over those years. So the total quantities
of those used are up considerably, but the total
percent age of use is nobdest.

And therefore, EPA should now reviewthe
consi derabl e regul atory commercial, legal, and
institutional barriers that, in fact, inpede the use
of CCPs, and should work with the industry to advance
the use of CCPs. And in 1999, EPA should help to
remove such barriers and not create nore.

EPA's report says that the potential for
increased use is limted, | think that was addressed
briefly as well earlier, and we would sinply point
out that a little help there would be appreciated in
creating nore barriers, and nore concern about the

use of these materials and their managenent is not
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necessary because it's being done at the state |evel
in the 50 states.

In light of EPA's correct finding in the

report to Congress about the absence of significant risks

to human health and the environnment, and from

the variety of beneficial use applications that

exi st, EPA should now focus on the resource,
conservation, and recovery that are at the heart of
RCRA.

And in answer to M. Wttner's question
earlier, | think ny |ast paragraph really does say
this, EPAnowis in a position to advance the
beneficial use of CCPs, and it can do so by signaling
to the 50 states, EPA' s endorsenent of the end of the
count er productive process, or practice, of applying
waste regul ations to CCPs when they are used
beneficially.

That's the extent of ny prepared renarks.
| would Iike to submt for the record a copy of one
additional itemthat | had in ny bag which | don't

have but one copy of it. But I'lIl give it to you. |
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have plenty nore in ny office, and that is, a sumary
of state solid waste regul ati ons governing the use of
coal conbustion products that we do periodically.

This report was published in August of 1998.

I would also point out that we supplied this

information to the U. S. Departnent of Energy,

Federal Energy Technol ogy Center, which has taken our
survey of 50 state regulations, which are different,
they're considerably different, and has posted this
on their Internet site. So you can find that on
FETC s Internet site.

And again | would sinply say there there
are discrepancies, there are differences anong the
way that the 50 states regulate and refer to
beneficial use and/or disposal, particularly in mne
applications, and that's sonething that | think EPA,
as | said, can take the lead on by signaling the end
to waste regul ation of beneficial uses. Now we just
have to figure out in the 50 states how to determ ne
what is a beneficial use, but I would enphasize that

that determ nation should remain where it is now, and
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that is at the state level, wthout further federa
regul ation. Thank you.

THEA MC MANUS: Thank you, Sam | think
this is probably a good tine to take a break. W'l

meet back at about 10 after 11:00.

(A recess was taken.) JI M LI NDSAY:

Good norning. My nane is Jim

Li ndsay and a senior environnmental specialist with
Fl ori da Power & Light conpanies, environnental
service departnent. Florida Power & Light is one of
the largest investor-owned electric utilities in the
United States. W serve approximately 7 mllion
custoners in the state of Florida and have the
capability of generating over 15,6000 negawatts of
electricity. Florida Power & Light operates 13
fossil fired electric generating facilities and is
one of the |argest consuners of nunber 6 fuel oil in
the world. The conbustion of nunber 6 fuel oi
generates ash nmuch |ike the conbustion of coal
however, in much smaller quantities. For conparison,

oi | conbustion products or oil ash represents |ess



10

11

12

13

14

15

16

17

18

19

20

21

than 3/100 of 1 percent of the national generation of
coal ash. Approximately 23,000 tons of oil ash were
generated in 1995 as conpared to 92 mllion tons of
coal ash.

Fl ori da Power & Light generates
approxi mately 5000 tons, or 25 percent of all the oi
ash in the United States. For the past 10 years, |’
been responsi ble for the managenent of that oi
ash at FPL's generating facilities. These tasks have
i ncl uded the renoval anal ysis disposal and recycling
of oil ash, as well as devel oping an overall
corporate strategy for managi ng our conpany's | argest
vol une waste stream

My comments today relate to Chapter 6 of
the 1999 Bevill Report to Congress containing EPA s
findings and recommendati ons on oil conbustion
products and are presented on behalf of the Florida
Power & Light and the Utility Solid Wastes Activities
G oup, or USWAG

Before | comment on the report itself, let

me briefly describe our oil ash managenent program at
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FP&.. The majority of oil ash generated by Florida

Power & Light is managed in lined settling basins.

These basins have to be cl eaned out on an annual or

bi enni al basi s, depending on the operation of the

pl ant and the capacity of basins. Wen renoved from

the basins, the ash is nechanically dewatered and

managed in one of three ways: It nay be disposed of

78

as an industrial solid waste in an offsite Subtitle D

lined landfill; it may be beneficially reused as a

source of vanadium for the manufacture or steel

products; or we may send it to a cenent manufacturing

facility where it provides additional aggregate, iron

and silica content in the production of Portland

cenent.

Whenever possible, our conpany strives

towards beneficial reuse of our oil ash. Since 1998,

100 percent of FP&L's oil ash has been recycled and

we hope that the conditions that have nmade it

possible to divert our |argest waste stream all of

our ash from waste managenent to reuse wl|l

indefinitely.

conti nue
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The Fl orida Departnment of Environnmental
Protection regul ates our ash managenent units by
permtting the solid settling basins, solids drying
basi ns and the evaporation percol ati on ponds for
wastewater treatnment. The departnent al so regul ates
the ash itself under Florida's solid waste rul es.

The oil conbustion waste streans are batch di scharged

to the solid settling basins. The wastewater is then

neutralized and solids are allowed to settle. \Wastewater

in the solid settling basins overflow to

an evaporation percol ation pond. None of the solids
or wastewater sanples have ever tasted
characteristically hazardous.

G oundwater nonitoring wells ensure that
the water quality standards for a GI1 aquifer are
not exceeded beyond the point of conpliance or in
Fl ori da, known as the zone of discharge. Al
sanpling data fromthese wells is submtted to the
Fl ori da Departnment of Environnental Protection though
FP&L believes that the Report to Congress prepared by

EPA i s a reasonabl e assessnent of the characteristics
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of oil ash, and current managenent practi ces.

I'"d like to address a coupl e of areas where

we think that sonme clarification is necessary. EPA

has expressed concern in the Report to Congress about

the unlined evaporation percol ati on ponds that the

Fl ori da Departnment of Environnmental Protection

permts under Florida | aw. EPA has proposed to use

its RCRA Subtitle C authorities to adopt tailored

regul ations to address the di scharges to groundwater

fromthese units. This proposal does not seemto us as

a Wi se use of EPA's limted resources for a nunber

of reasons.

First, we understand that the total nunber

of unlined inpoundnments in the electric utility

i ndustry that would be affected by this proposal may

be as few as six units, four of which are owned by ny

conpany.

We have al ready advised EPA informally, and

| am here today to formally reaffirmthat FP&L has

made t he busi ness decision to renove the oil ash from

t hese evaporation percol ati on ponds and the basin

mat eri al

fromthe i npoundnents and to |line these
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units. Three of these units will continue to nanage
oil ash while the fourth unit, at a facility that is
being repowered, will be converted into a line storm
wat er managenent basi n.

These steps are part of a broader upgradi ng
of our water nmanagenent strategy. The noney's been
budgeted this year, nost of the engineering is
conplete, and the work is schedul ed. Although we can
not say wth certainly that non-utility sectors may
al so have unlined oil ash inpoundnents, we believe
that the probability that any significant nunber of such
units exist is quite small, and we find it hard
to believe that the EPA will would seriously
contenplate a RCRA Subtitle C rul emaki ng that woul d
affect the universe of facilities that may be as few
as two unlined i npoundnents.

We are confident that even if EPA' s
concerns about unlined oil ash basins is justified.
The problem if it exists at all, is a declining
one.

Second, it is far fromclear that these



10

11

12

13

14

15

16

17

18

19

20

21

82

unl i ned basins pose any significant environnental
problem The EPA has not identified any proven
damage cases stenmm ng from managenent of oil ash at
any unlined basin, and the Report to Congress
correctly notes that these inpoundnents are adjacent
to either the Atlantic Ocean or salt water estuaries,
and that no drinking water wells are | ocated
downgr adi ent of these units. These ponds sinply have
no adverse inpact on human health or the

envi ronment .

Third, as EPA acknow edges, these
evaporation percol ation ponds are not unregul ated units.
They are permtted by the state of Florida
under Florida |law, and they nust conmply with
groundwat er standards at a specified point of
conpliance outside the zone of discharge. Florida's
policy in this respect is simlar to the 150 neter
poi nt of conpliance for groundwater conpliance in
EPA's Part 258 Municipal Solid Waste Landfill Rul es.
In addition, all of Florida Power & Light's

evaporation percol ation units have graded |i nerock
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percol ation. And all of these units have groundwater

nmonitoring to ensure conpliance with state

groundwat er st andar ds.

Fourth, we don't agree wth EPA s

suggestion that the managenent of oil ash in basins

shoul d i nclude the use of conposite liners with

| eachate collection systens. Such an el aborate |iner

system characteristic of a Subtitle D nunici pal

[andfill i

t enpor ary

s nore el aborate than necessary for a

storage area. These basins serve only as a

wast ewat er treatnent systemand as a staging area for

the ash until a sufficient quantity is collected

justify the nobilization of equipnent to renove,

de-wat er,

and transport the ash to its final

destination, whether that destination is recycling or

di sposal

Addi tional ly, one purpose of a conposite

liner, such as that found in a landfill, is provide

| ong-term

waste wi |

assurance that the permanent disposal of

be lined and contained even if the |liner
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fails. The purpose to be served by the proposed
| eachate collection systemin the report to Congress
is unclear, is the | eachate collection system
intended to detect liner leaks, or is it intended to
coll ect |eachate for treatnent prior to discharge?
The physical properties of oil ash do not
| end thenselves to this nmethod of wastewater
treatnent. In the case of oil ash settling basins,
the basins are cleaned out periodically which allow
vi sual inspection of the liners to evaluate for
defects. |If a damaged area is discovered, it can be
repaired prior returning a basin back for service.
G ven this managenent practice, FPL woul d suggest
that a single liner for ash basin should be sufficient.
And finally, given EPA' s strong policy of
deference to state groundwater decisionnmaking, we
fail to understand why EPA, in this instance, is even
consi dering supplanting Florida groundwater policy
for a federal inposed zero discharge policy for the
i nposition of a conposite liner requirenent.

In short, the tailored Subtitle C option
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t hat EPA proposed in the Report to Congress for
addressing its concerns with the unlined percolation
ponds woul d be a classic case of using a regulatory
sl edgehamer to kill a gnat. A federal solution to
overrule and disregard state's prinmacy and
groundwat er managenent policy to solve a problemfor
whi ch EPA admts there's no evidence of environnental
damage.

Let nme conclude that while we disagree with
this portion of EPA recomendations in oil ash, we
are in agreenent with EPA s principal recommendations
in Chapter 6 that oil ash disposal and reuse remain
outside of Subtitle C of RCRA. EPA's study of oi
ash i s conprehensi ve and t horough, and with t he excepti ons
that | have discussed, we are generally in
agreenent with the agency's findings.

We are certainly prepared to work with the
agency's staff to inplenent any voluntary changes in
oi | ash managenent if such changes ultimtely prove
to be necessary to protect human health in the

environnent. W |ook forward to submtting nore
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detailed cooments on our oil ash in our witten
comments. But in the neantinme, | would be glad to
answer any questions.

RI CHARD KI NCH:  You indicated that Florida
Power & Light conducts groundwater nonitoring around
t hese evaporation percol ati on ponds, and that there
are Florida state groundwater standards that you
abi de by.

JI M LI NDSAY: That is correct.

RI CHARD KI NCH: The nodel i ng anal ysi s that
we conducted tended to denonstrate sonme concerns, at
| east froma nodeling point of view, in particular
vanadi um and ni ckel and arsenic. M basic question
is do the Florida State G oundwater Standards include

specificlimts for each of those constituents or is there

JI M LI NDSAY: Yes, they do. And in fact
there's vanadium a tertiary vanadiumlimt; and
al t hough we do not nonitor for vanadium we do
monitor for nickel at these units, and are in

conpliance at the zone of discharge with Florida
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RI CHARD KI NCH:  Thank you.

THEA MC MANUS: Thank you for your
presentation, Janes. And the next person is Joseph
Brobjorg from Northern States Power Conpany, and |
really nessed up your | ast nane.

JOSEPH BROBJORG  Good norning. M nanme is
Joe Brobjorg. I'mwth Northern States Power
Company. |'m senior fuel engineer responsible for
fuel procurenent and ash managenent issues. NSP is
an investor-owned utility based in M nneapolis,

M nnesota, serving about 2 mllion electric
custoners. And we use about 12 mllion tons per year
of a western subbitum nous. Over the |ast eight,

ni ne years, NSP has been very active in devel opi ng,
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eval uating agricul tural uses of coal ash and over the | ast

four years, we have been working intimately with

our state regul atory agency, the M nnesota Poll ution
Control Agency, to allow the use of using coal ash in
agricul ture.

| would |ike to address the specific issues
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raised in EPA's Report to Congress which purported to
identify potential health risks fromag uses from
coal ash fromarsenic, child ingestion pathways. |'m
very concerned on the prelimnary concl usions EPA
published in the Report to Congress on ag uses of

coal ash. | believe the basis for these prelimnary
conclusions is the nongroundwater pathway human
health risk assessnent that was perfornmed under
contract to the EPA. This risk assessnent is
seriously flawed, gentlenen, which severely limts
its value as a public policy decisionnmaking tool.

The electric utility and USWAG ardently chal | enges
that the unfounded and overly conservative
assunptions that underlie that risk assessnment which
identify arsenic ingestion pathways for coal ash ag

uses.
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Based on this flawed anal ysi s, EPA suggests that

it mght inpose a higher degree of regulatory
controls on ag uses of coal ash than it has inposed
on other agricultural products with simlar chem cal

constituents in agricultural uses. That result would
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be highly unfair to both farnmers and to industry.
NSP and ot her conpani es, federal agencies, and
academ c research institutions have extensively
studi ed ag uses of coal ash. The study denonstrate
beneficial results fromthe use of coal ash in
agronom ¢ anmounts with no adverse inpacts to human
health and the environnent. EPA should pronote the
beneficial reuse of coal ash through agricultural
applications rather than erect additional regulatory
barriers. Lastly, state regulatory agencies can and
do provide regulatory controls on agricultural uses
of coal ash to protect human health and the
envi ronment .

EPA' s risk analysis clains to find there is
a potential health risk fromusing coal ash in
agricultural due to child ingestion pathways for
arsenic. The underlying assunptions using this risk
anal ysi s appear to be substantially nore conservative t han
assunptions used in previous health risk
anal yses perfornmed by EPA for other materials. EPA

must maintain a consistent objective basis in
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eval uating health risks for the public. And this
study appears to subjectively identify risks, but do
not objectively exist. EPA's own peer review of
fossil fuel conbustion risk assessnent docunent,
dated Septenber 4, 1998, alerted EPA the serious
flaws in that risk assessnent criticizing that
met hodol ogy i s obscure in identifying nunerous
shortcom ngs that undermne its scientific validity.
Because of these defects, the peer
reviewers advised the EPA that this risk assessnent
shoul d not be used as a deci sionnmaki ng tool, yet
ei ght nonths after conpletion of this peer review,
EPA chose to incorporate those flawed results in its
Report to Congress. EPA hel ped risk assessnent
assunme questionable values for ash application rate,

ash application frequency, ash arsenic

concentrations, ash ingestion rate, arsenic reference

doses. Those issues conbined to create additional
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conservatismto the order of two or three nagnitudes above

and beyond what sound science woul d indicate.

And if you were to apply those sane basic sets of
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assunptions to look at U S. soils using USGS data for
the United States, alnost all of those U S. soils
woul d indicate -- would simlarly indicate potenti al
arsenic health risks.

Gentl enmen, clearly sonething is wong
here. The USGS data does indicate average U.S. soi
concentrations of arsenic in the range of about 4 to
5 ppmwith a standard devi ati on of about 2-1/2, and
the study, health risk assessnment, identified any
mat eri al which approaches 1 ppmarsenic is
potentially problematic. There's a big problem
there. It would be unfair to farnmers and industry to
i npose a higher regulatory standard on coal ash in
agriculture than is applied to other agricul tural
products. Various standards already exist for ag
products to protect human health and the environnent,
and those standards are equally applicable for
agricultural uses of coal ash.

U. S. EPA standards for |and application of
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sewerage sludge in the EPA 503-B guidelines provides an

addi tional basis for such agricultural standards.
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G ant ed, sewerage sludge and coal ash are very
different materials, but those differences would
support less restricted standards for coal ash
conpared to sewerage sludge. The Canadi an Food

| nspection Agency al so has standards for netals and
fertilizers and other soil anendnents.

I ndi vi dual states also regulate | and
application of industrial by-products including coal
ash. These existing regulations provide a very valid
framework for ensuring protection of human health and
the environnment in ag uses of coal ash. NSP and USWAG
will submt a detailed overview of these existing
regul atory prograns. As | nentioned earlier, NSP
extensively studied the use of coal ash as a |lining
fertilizer over the |ast eight years.

W' ve conpl eted | aboratory testing, green
house testing, pilot scale field testing, full scale
denonstration testing using coal ash as a lining
fertilizer. This testing has been successfully

conpl eted on over 500 acres of farm and throughout
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t hi s eval uati on process. These eval uati ons were perforned
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in cooperation with the M nnesota Pol | ution
Control Agency, the M nnesota Departnent of
Agricultural, the Mnnesota Department of Health, the
University of Mnnesota Soil Science Departnment, and
the United States Departnent of Agriculture. Results
of these studies all denonstrate that beneficial use
of coal ash, when used in agronom c anobunts, leads to
no adverse inpacts to human health and the
environnent. | have been working specifically in
trying to permt a coal ash from NSP's Sherco pl ant
unit 3, which uses western subbitum nous coal with a
spray dryer scrubber system That ash material is
uni quely suited for agricultural applications in
terms of --in addition to its significant |ining
capability, there's also agronom c quantities of
sul fur and boron that the agricultural community
val ues.

Mar ket studi es have shown farnmers will pay
a premumfor that coal ash product conpared to
aglinme alone, in recognition of the increased

nutrient value in the coal ash. Crop productivities
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i nproved at a | ower cost to the farnmer when he uses a coal

ash limng fertilizer conpared to cost of using
aglinme plus other commercially available sulfur,
boron, and other nutrients. This reduction in
agricultural costs will result in inproved
agricul tural econony.

Usi ng coal ash in agricultural can al so
provi de significant environnmental benefits. M ning
and production of other lining materials and
fertilizers is reduced. A by-product is recognized
as a resource and is beneficially reused for its
i nherent nutritional value. The need for landfilling
of coal ash would be reduced. Soil erosion on
farm and, which is a big problem would al so be
reduced, because allow ng products like this in the
mar ket pl ace, for exanple, would allow farnmers to
revitalize a three-year stand of alfalfa wwth a coa
ash top dressing instead of having to plow that field
down and plant high-intensity row crops such as
corn.

The Pol lution Control Agency of M nnesota
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applications of industrial by-products which provides for

a tiered risk based approach to based on

by- product characteristics. Using this permtting
framewor k, MPCA has drafted a permt which would have
allowed NSP to use coal ash as a limng fertilizer
that is protective of human health and the

envi ronment .

Gent |l emren, we have been working on this for
four years. W were in public notice process to get
this on the street when the EPA report to Congress
was published in the Federal Register. Needless to
say, additional permtting activities suspended
pendi ng resol ution of these federal issues on
arsenic. This permt would allow the coal ash |imng
fertilizer to conpete in the agricultural marketpl ace
as a cost effective beneficial product. The permt
woul d require strict controls on the use of coal ash
i ncl udi ng maxi num ash application rates; soil testing
to denonstrate agronom c need as a condition

precedent to application; nmetal concentration [imts;
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annual loading limts; product registration and
| abel i ng under PCA; and Departnment of Agricultural
requi renents; ash testing and anal ysis for QA QC pur poses;
recor dkeepi ng; | ooking at chain of custody;
soil analysis records; docunenting agronom c needs;
records docunenting every insight receiving that coal
ash limng fertilizer. 1t would also require
operator certifications as a type IV solid waste
operator for programoperation. It would require
annual reporting on coal ash testing, anount applied,
et cetera.

Gentlenen, | believe that states can and do
i npl emrent responsi bl e prograns that regulate this
type of product.

In summary, the concl usions presented by
EPA on arsenic health risk for ag use as a coal ash
wer e not based on sound science. To inpose a higher
standard on coal ash for health risk analysis
conpared to other EPA health risk analyses is not
fair to farmers or the industry. NSP and industry

had extensive experience using coal ash and
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regul atory controls to protect human health and the

environment. The purported risk docunented in the

EPA health risk anal ysis does not reasonably exist,

there's no justification for EPA to consider

additional regulatory controls based on a flawed

anal ysis. Thank you for allowing ne to present this

testi nony.

RI CHARD KI NCH: The Report to Congress

essentially referred to a limt for arsenic that was

equivalent to what's naturally found in agricultural

lime. M basic question is did the coal

conbusti on

ash that you had planned on using, does that exceed

that limt? And if so, by how nuch,

or are there

ot her problens that concern you with the Report to

Congress and what we nentioned with regard to

agricultural [|ine.

JOSEPH BROBJORG There are ot her

in that regard because if you were to take,

probl ens

agai n,

that naturally occurring arsenic and |inestone and

subject that to the same anal ysis for

ri sk
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and
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assessnment, we'd still have the sane problens,
gentlenmen. Sane thing |ike with any soil. By
establishing a default value of 1 ppmarsenic for

soil ingestion pathways creates a hurdle that cannot

be nmet in a virgin environnent. Rl CHARD KI NCH

Well, that's why we didn't
go a strict risk-based nunber and went with agline as
the basis. Back to ny first question, does your
mat eri al exceed that nunber, and if so, but how nuch?
JOSEPH BROBJORG It is lower than that
when you consider that there's approximately a
mllion tons per year of agline used in M nnesot a.
Approxi mately 60 percent of that agline is procured
fromwastewater treatnent |inme sources, and that does
have hi gher concentrations of arsenic conpared to the
coal ash for the data |I've seen
My coal ash has arsenic concentrations in
the range of 8 to 18 ppm |'ve seen one nunber out
of the al nbst 50 anal yses which had up to 37 ppm and
| will contrast that with the existing EPA 503-B

gui del i nes whi ch require maxi num arsenic
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concentrations of 41 ppmto qualify as an exceptional
quality material suitable for unrestricted
di stribution as per EPA 503-B guidelines.

THEA MC MANUS: Thank you, Joseph. The
next speaker is Robert Bessette fromthe Council of
| ndustrial Boiler Oaners. ROBERT BESSETTE: They
usual ly put nme on
before lunch and that's because they know I'm al ways
hunting for food. | want take this opportunity to
t hank you for the opportunity to present public
comments on the waste conbustion fossil fuels Report
to Congress regarding the nanagenent and benefi ci al
use of ash fromindustrial and nonutility conbustion
sources. It's not always we have the opportunity to
conpliment EPA. The other guys are usually harassing
t hem

ANDREW W TTNER:  Bob, it's not often that
we w sh to hear a conplinent.

(Laughter.)

ROBERT BESSETTE: We support the general

conclusion in this RTC that the Bevill exenption
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shoul d be continued. W also believe that the data
found RCRA policy support further conclusion that no
aspect of these substances warrant subjecting themto
federal state RCRA programs or counterpart state
solid waste prograns or to a national Subtitle C
regulation in any form |In fact, we see the general
principles in this report as a framewrk that should
control how special waste determ nation should now be
conducted by EPA. You guys did a good job. Those
principles include the weight EPA gave to the current
and projected ash managenent, practices by affected
i ndustrial sectors, and to the state efforts to
address ash managenent in reasonable ways. They al so
i nclude the way EPA treated so call ed danage cases
and the way it conducted its risk evaluations to
conclude that the risk to human heal th and
envi ronnent fromthose substances do not, in general,
rise to a |l evel of national regulatory concern

| am president of the Council of Industrial
Boil er Omers, | represent about 100 or so owner

operators, architect engineers, suppliers to that
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wor k on energy and environnental issues.

Not hi ng

commercial. W look for and strive to produce and

generate sound regqul atory policies for the industrial

boilers. W always seek to pronote the national be

st

interest by supporting a rebuilding of the industrial

energy base in the United States to inprove and
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mai ntai n our standard of |iving and continue to clean up

t he envi ronnment.

Sonetinmes | can wave the Anerican flag and

it feels good because |I' m not

| ooki ng at somnet hi ng.

We can look at it fromthe perspective of energy use

and needs. Back about three years ago, we started a

special project. The objective was to put together

information, we didn't know what the answer was goi ng

the be, or what the ash characteristics would be.

began and devel oped what we call speci al

wast e

program We started | ooking at and asked and

i nvol ved EPA and said what to you need?

W want to

hel p and provide the kind of information.

Through this speci al

pr oj ect,

Cl BO

Ve
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devel oped a nore than 70-page detail ed survey of
industrial FBC units, and a shorter survey of
conventional and industrial conbustion sources for
conparison to utility information. W started out --
in fact, we asked some EPA people to be there -- we
started out with a 54-page survey. And the Cl BO
speci al project nenbers increased the length of the

survey from 54 pages to over 70 pages to be able to
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provide the kind of information that would be able to

address the eight Bevill study anmendnents, or study
factors. Very inportant.

W would like to give special thanks and
commendation to EPA for their working with us, and
especi ally Dennis Ruddy, Dan Derkics and Andy
Wttner. Their candid, very candid, highly
pr of essi onal comments and review of information in
our process hel ped prepare or hel ped us prepare a

report of the highest quality and applicability to

address the eight Bevill study factors. They went so

far in our initial discussions -- we wanted to

i nvol ve environnmental people -- they went so far as
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trying to get environnental people to sit in in our
di scussions to help us nmake sure that the information
that we were generating was going to be of a top
utmost quality, that this information was going to be
applicabl e and coul d address the questions that were
com ng up

We coul dn't get anybody. Throughout the
process we've always nmaintained that real life data
and experience is far superior to nodeling
projections. Modeling, no matter how good, cannot repl ace
real data. Models no matter how good, cannot
account for all the variables in geol ogy, hydrol ogy,
met eorol ogy and nother nature in general, at even one
site, never m nd across the continent.

As a television comrercial once said when
was kid, you can't fool nother nature. As | was
t hi nking on the Metro comng in today, | understand
why they call nother nature "nother," because |ike a
woman, it's al nost inpossible the understand all the
facets.

Model s, no matter how good, cannot account
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for human and technol ogi cal devel opnent over tine.
They're static snapshots, not dynam c novi es.
Because of their Iimtations, environnmental nodels
including the risk assessnent nodels are al ways --
and | believe by necessity, extrenely conservati ve.
They substantially overstate real world exposure and
risk, they're even nore conservative when the
screening levels are set at extrenmely | ow threshol ds
and their internal default assunptions maximnm ze
projected inpacts and define significant inpacts very
stringently like defining the significant inpacts for
arsenic at 1/20 of the national drinking water MCL
for that substance, or the 503 sewerage sl udge
standards, or defining the horizon for inpact as any
projected inpacts over a period of 10,000 years, 10
m || enni uns.

| was trying to think of human devel opnent,
or technol ogy devel opnent. Over the last m |l ennium
never mnd the next ten mllenniuns, we don't take
that into consideration. Congress has to find

several specific criteria by which EPAis to
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regi ne Bevill
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wast e shoul d be

managed. In the case of wastes conbustion of fossi

fuels, EPA carefully and thoroughly eval uated those

criteria, and concluded that Subtitle Cregulation is

not appropriate for fossil fuel conbustion ash

di sposal and nost aspects of ash beneficial use. W

whol eheartedl y agree.

Under t hose

extraordinarily

stringent evaluation criteria, we further believe

there is no need to change the way we do things

today. Any fossil fuel conbustion

use shoul d be exenpted.

ash, benefici al

There are massi ve amounts of real world data to

support this when considering the eight

Bevill study factors.

This report

does reserve

certain questions concerning mne reclamtion, mne

fill applications, the use of fossil fuel conbustion

ash for agricul tural

pur poses, and

oi | ash di sposal

| would offer a few brief cotrments. W are

preparing a detailed set of cormments to support the

conclusion that there is no need the change the way

we do things today.

And these will

be in by, at this
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poi nt, the 14th.

In the overall Report to Congress, the only
concern raised by the agency's extrenely conservative
eval uation criteria for solid fuels is related to
arsenic, but if the projected arsenic inpacts were
eval uat ed agai nst concentrations ten tinmes nore
stringent than the national drinking water or
sewer age sludge standards, it would take 30,000 years
before there m ght be a health concern.

That's 30 m Il enniuns. That assunmes no
human devel opnment or technol ogy devel opnent in that
period of tine. |If those inpacts were eval uated
against the permssible ash concentration for those
drinking water and sewerage sludge standards, it
woul d be 60, 000 years before there m ght be a
concer n.

It's hard to imagi ne the eval uation of
fossil fuel conbustion products woul d exceed the
stringency of sewerage sludge regulations. |[If ny
unch -- | think food -- happens to fall on the

ground or fall in an ash pile, and that's happened
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while | was at coal mnes, or utility plants, |
probably would pick it up, dust it off and eat it.

My grandnother used to say a little dirt never hurt

anybody. And I'mstill here. However, | cannot say
the sane if it fell in a sewerage sludge pile. From
my -- we have to | ook at the net inpact on the

environment. \Wat is the baseline? What is the
change? And how does it conpare to the risks to
health and environnment that m ght be posed w t hout
the activity in question?

Beneficial use is extrenely inportant.
Significant benefits can be shown al nost
i medi ately. It may take 1000 years to prove or
di sprove a significant environnental concern.
From personal experience, | live across the
street froma farm And the guy is out there, he
grows corn or soybeans, and the |ast couple of years
it's been corn. He tills the field probably four
times a year. | know he's doing it because when
come home or in the norning, there's dust on ny

cars. | got an acre of land and it's nice out there
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in the country. He probably puts, and I see him

about every couple of years, he'll bring a smal
truck and he'll dunp a pile of little Iimnmestone,
guess. | don't ask himwhat it is. And he tills

that stuff in and he puts that stuff in when he tills
the field.

If we | ook at the net, we have to | ook at
four times a year, conpare that and we | ook at the
ash, the anmount of tines it's tilled, what's in the
soil, what in the linmestone, | ook at fluidized bed
conbustion ash and sone of the utility ash, which are
much nore reactive, they can use |less quantities, and
we do a true evaluation of what's there, there could

actually be a benefit for using these things rather
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than using what's currently used. And wth the changes

in technology in the future, it may even be
better.

Sonme of you think the EPA has done a very
good job under the constraints. W believe the
docket is conplete and contains nore quality

informati on than EPA has had for the past
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determ nations. The states are doing a very good
job. And the current nmanagenent practices are very
good and continue to get better as technol ogy
devel ops. W fully understand and the overly
conservative nature of nodeled risks assessnents and
believe real world data should be used if products
that do not pose any credible health threat;
accordingly, we believe all fossil fuel conbustion
waste fromthe industrial sector should be exenpted
fromclassification under Subtitle C whether disposed
or destined for beneficial reuse.

THEA MC MANUS: Thank you, Robert. Next we
have Patricio Silva fromthe National Resources
Def ense Counci | .

PATRICI O SI LVA: Thanks, and still good

nor ni ng, for the opportunity to testify on
availability of the Report to Congress on fossil fuel
conbustion. 1'd like at this tine to acknow edge the

testinmony by Jeff Stant fromthe Hoosier
Envi ronnental Council, and Felice Stadler fromthe

Clean Air Network, and thereby just about ripped ny
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t he
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comrents to a third.

My nanme is Patricio Silva. |'mhere on

behal f of the Natural Resources Defense Counci
NRDC is a national nonprofit organization of
scientists, |awers and environnmental speci al

dedi cated to protecting public health and the

sts
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environnent. W have a nenbership of 400,000 nenbers

nati onw de, and we have been | eading efforts t
reduce pollution fromfossil fuel fire generat

units across the nation. Wile we were surpr

(0]

i ng

sed

frankly when we first saw this report and have not

yet conpleted a review and anal ysis of the report,

t he associ ated techni cal support docunents and ot her

docketed materi al s.

W would like to echo comments of the other

two commenters that the 45-day period provided for

public coment effectively defeats neaningf
participation in commenting on a topic of this

conpl exity.

ul

public

As you may be aware, since publication of

the notice of the availability of the report,

over
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170 organi zations, including NRDC, have requested an
extensi on of the comment period to permt adequate
review and analysis. 1In the report, EPA invites
public conmment and data on a range of issues,

i ncl udi ng econom ¢ anal yses for mtigating potenti al
ecol ogi cal risks, concerns related to environnental
justice, mne filling and other topics. |If EPAis
serious about soliciting such input, a 45-day period
is sinply not feasible, and not reasonabl e under the
ci rcunst ances.

We al so note that, notw thstanding the
statenent in the report, that EPA maintained contact
with a nunber of environnental organizations to share
informati on and i deas regardi ng beneficial uses of
sonme FFC wastes and nmet hods of characterizing the
ri sk associated with FFC wastes. W searched anong
current and past participants in the environnental
community on this topic and were unable to identify any
envi ronnmental organization famliar with the
report, its preparation, or its contents. W are

particularly concerned about the health and safety of
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the community surrounding the estimted 660 FFC waste
managenent units operated at approximately 450 coa
fired utility power plants. Over 50 percent of the
coal fired facilities nationwi de are |located within a
metropolitan statistical area. Mny, particularly in
t he upper mdwest, are located in or imediately
adj acent to nei ghborhoods. And the report, however,
concludes, in part, that these types of facilities
are typically located in areas of |ow popul ation and
t hus present infrequent opportunity for human
exposur e.

One question we have is the adequacy of the
survey identifying and locating the facilities and
al so assessing the denographic data of the adjacent
surroundi ng comunities. W questioned the accuracy
of this and other conclusions reached in the report.
Further, it appears that the report does not include

any conprehensive risk assessnent of the health risks
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for the communities adjacent or near to FFC waste

managenent facilities. Despite our limted

opportunity to review the report and associ ated
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techni cal support docunents, we can't provide enough
general comments which we believe warrant an
extension of the comrent period for a nore thorough
review and anal ysi s.

Absent an extension of the coment period,
we believe the report is currently constituted as
i nadequate to support the findings, and
recommendations for the draft regulatory
determ nations to exenpt these wastes fromregul ation
under RCRA, Subtitle C. The report requires
additional work to correct these deficiencies and to
identify the gaps in the data and analysis. One
section | would like to focus on is nercury and its
absence fromthe report.

The report fails to adequately docunent
underlyi ng anal yses for EPA's concl usions that the
wastes are sufficiently free of mercury contam nation
to conclude the disposal of these wastes should
remai n exenpt from RCRA Subtitle C

The 1997 Mercury Study Report to Congress

cal cul ated that nmercury mssions fromcoal fired
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utility boilers anmounted to 51 tons per year,
representing 33 percent of the nercury em ssions from
all conbustion sources. Also in that report, EPA
noted that mercury is a highly volatile netal that
exists naturally as a trace elenment in fossil fuels
and can also be found in its wastes.

We're essentially asking what happened
between that institutional know edge and in the 1997
report and this assessnent. W recognize also the
report addresses coal washing and the fact that 77
percent of all coal shipnments are washed prior to
shi pment, but that still |eaves a significant
percentage of rock coal being delivered to coal fired
power plants. Mercury is recognized as volatilizing
fromcoal piles, runoffs, fromash, and ot her
sources, and we find it extrenmely troubling that in
this report, sinply nercury di sappears as a subj ect
matter; even to recogni ze these ot her sources of
i nformation.

The assessnent fails to consider the nost

I nport ant pathway from nercury releases. The
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vol atilization of nmercury fromlandfills,

i npoundnents, coal storage piles, fly ash, and
agricultural application. The air pathways were
conpletely ignored in this analysis.

Scientific literature clearly denonstrates
the volatilization from nmercury-bearing wastes when
applied to fields. These considerations nust be
i ncluded in the exposure assessnents. The waste
characterization anal yses fail even to test for
mercury, or if they do, the report fails to present
the data. |In fact, when we revi ewed the docket
several tinmes, we could find no assessnent or
supporting docunentation on this point, and it may
merely go to the point that out of the severa
t housand pages in the docket, it's an appendi x, a
particul ar docunent that we m ssed. That speaks to
the issue that we need, additional tine, if we're
going to do an adequate job in reviewng this
report.

Despite the conclusion offered that nercury

screened out of the analysis based on TCLP results,
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t he concentrations neasured when the m ni mrum val ues were
taken reveal ed that nationally tons of nmercury

were being nobilized in these waste sites. This is
particularly troubling given the fact that EPA, under
its persistent bioaccunul ative toxic strategy, has

made a priority of cross nedia approaches to nercury

rel eases and nmanagi ng ant hropogeni ¢ nmercury em ssi ons
fromthese and ot her sources.

|'"d like to, in closing, ask that the
agency take serious consideration to extend the tinme
for the public to make neani ngful public coments,
and to seriously consider extending its time for its
regul atory determ nation. Thank you. Those are ny
conment s.

THEA MC MANUS: Thank you, Patricio. Next
we have Rufus Chaney fromthe U.S. Departnent of
Agricul ture.

RUFUS CHANEY: |'m a research agronom st
with USDA' s agricultural research service. | been
involved with risk assessnent for trace elenents in

soils, plants, food chain, sewage sl udge, other
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agricultural anmendnents, and environnental

contam nation in agriculture. | spent, let's say,
years of ny life from'89 to '93 hel ping EPA
correct aterrible first risk assessnent for sewerage
sl udge where they had to abandon their first
published rule, and I think that rule was better
regardi ng arsenic than the rule that you have here

t oday.

M. Brobjorg nentioned a few points about
use, beneficial use of FGD, the desul phurization
treatnent residues in agriculture. On the one hand,
government requires desul phurization generating a
much larger quantity of residual fromcertain power
generating facilities, and then when beneficial uses
are devel oped by cooperative research between DOCE,
EPA, USDA, state university systens and ot hers, when
there's no evidence of these risks that are of such
concern when it's used at the beneficial rate, and
then we cone to this report and this risk
assessnment .

| feel blindsighted because, anong ot her
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t hi ngs, the research community who devel oped

t echnol ogi es for beneficial use who denonstrated

success and benefit from beneficial use were not part of

this process. | understand it's difficult. Wth
all the different academ c and governnent and
industrial interests out there, but to have one rule,
sewer age sludge, allows 41 ppm and products assuned
to be applied to the 1000 netric tons in 100 years
and so on, that allows 41 ppm and a risk assessnent
calculation fromthis rule that depending on

whether -- I'"'mrelying on a RTI claimthat when
exceeded one part per mllion, it was already in a
ri sk area.

M. Brobjorg nmade the point, and | think

it's a very inportant idea, and that is that when EPA

does a risk assessnment that would require you to
conclude that 90 percent of Anerica' s soils are
hazar dous, how can you even tal k about it w thout
saying to yourselves hey, maybe that's not true.
Maybe that's not the way it is? Were did | go

wong? Wy don't | ask experts? Because there are
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peopl e out there who could have told you, there are
publications out there. The drinking water office
has gone through a nmassive input of data fromthe
communi ty about arsenic risk. And in that effort, of
course, soil ingestion risk of arsenic is part of
what's consi dered, not just the drinking water
supply; the bioavailability of food arsenic is part
of that consideration, and the fact that we have
significant problens about arsenic in the
environment, the United States and around the world
that really deserve EPA's attention. And here we are
focusing on a very mnor, or in ny -- as ny coments
suggest, clearly denonstrated nondangerous | evel,
where we have housi ng devel opnents being built on
soils with hundreds of ppmarsenic fromhistoric
orchards, or cotton ground, as well as, of course,
the few places where are we have industrial
contam nation that was bad enough to require
Super fund eval uati on.

Concepts. One, | think, an exanple that

will tell you why we think beneficial use is a good
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i dea conpared to landfill disposal. Back in the '70s
and '80s, a group at Cornell did sone research that
nicely showed or confirnmed what we woul d say shoul d
have been expected, that if you grow crops on pure
high selenium fly ash, you wll have dangerous crops.
Hardly a surprise. Oher researchers at
Cornell said well, wait a mnute, nearly all the
crops grown in the United States are deficient in
selenium for an animal and human life. Maybe if we
use a little bit instead of ten feet pile, maybe it
woul d do sone good.

So he did a test and sure enough there was
a great fertilizer. The dose does nmake the poison,
sel enium and many of these other nmaterials are not
persistent in a bioavailable form or they're
requi red and used in crops and into foods. That
strategy of using responsible rates can be applied to
FGD by-products, materials, and one can, as the nodel
Brobjorg presented, growng alfalfa with three- to
five-ton projectors every three to five years. As a

boron, sulfur and seleniumfertilizer and |i nestone
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replacenent is a real benefit to farners. Farners
are going to |l ose value. They're going to pay nore.
Rat e payers are going to pay nore and the entire
reason for not allowing that to proceed is
assunptions about arsenic risk, that your part of EPA
hadn't | earned what the other parts of EPA have | earned.
| raised other points in my text, but the
big ideas are that soil arsenic is not bionmagnified
in the way that other things are, and nore
inportantly, that soil arsenic is not sodium arsenic
for toxicology reasons. Wen you presune that
i ngested soil arsenic is 100 tines as bioavail able as
sodi um arseni ¢ added to test diets, when the data
have shown that when you deal wth soils with 30 to
100 parts per mllion arsenic, you're nore like 5 to
10 percent as bioavailable, relative bioavailability
i's sodium arsenic, then you' ve nade a serious error.
A tenfold error on that assunption al nost
by itself puts it into the nonrisk category, but that
wasn't the only serious error. You claimto have

foll owed the Exposure Factors Handbook, and yet you
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used a 95 percentile soil ingestion of one gram when
it'"s clear that it's in the range of 150 to 200
mllion grans a day from many data sets, inperfect,
but a lot of data that are generally accepted in
scientific community. To presune that children are
going to be eating a gram of soil per day for six years
and less for the next 18 years, and then the
next year that | point out the issue of just dealing
with children's allowabl e increased dietary arsenic.
Children are growi ng and eat a hi gher
anmount of food per unit body weight than ol der
peopl e, which neans that the difference between the
cal cul ated all owable in the food intake from
background normal foods can be very small. But using
the .0003 RFD m I ligram per kil ogram day, rather than
the one used in the sludge rule, one sinply coll apses
a large area down to just a little bit, but put it in
proportion. Here was background intake. Here's your
al l owabl e, and there was the other allowable which
was al so one of EPA's |isted values that's accepted.

There's another problemin that question,
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if the risk fromarsenic is indeed cancer, from
seven-year lifetine exposure to apply the sl opes from
that to a short part of life, viewit one year to
seven years, wth that assunption of intakes that are
conpletely out of proportion to the rest of the
lifetime where the slopes were devel oped, causes, |
believe, a significant error. Al so during the
dri nki ng water exercise a

whol e suite of errors were found in the Taiwan data
set that is a basis for the slope, cancer slope, and
they had to put it on hold and they still don't have
a replacenent value that the agency has adopt ed.

Your part didn't understand perhaps that that had
been discredited. It was discredited because the
original data were flawed, discredited because the
wat er intakes were |ower than the people drank, and
it was a water arsenic, a high bioavailability. It
ignored food intake fromrice and yans, the principal
f oods whi ch have now been shown to be nore than half

i norgani c arsenic so that the cancer slope factor

toget her was off by a factor of 10. So | got three
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factors of ten here. That woul d put

t here never was an arsenic ri

of them but that's all 1'1]

about .

it to where

sk. And that's not al

have tine to talk

| nmentioned earlier these other exposures.

| think it is federal policy
risks first. | knowthis is
to deal with your risk, but

allowed to be sold in the Uni

children Iicking that wood or their fingers after

to deal with the worst

your risk and you want

CCA-treated wood

ted States,

when

touching their -- wll give so nuch nore exposure to

bi oavai | abl e arsenic than these soi

amendnent

products would give, that it's a joke for you to be

deciding that risk fromarsenic and beneficially-used

FGAD by- products woul d be sonet hing that

hazar dous wast e.

| mentioned about bioavailability stuff,

and so on, and | provide references about each of the

technical points that |'ve raised here.

happy to respond to technical

are very inportant technica

is called

And 1'1I1

be

guestions since these

t hi ngs t hat

t hi nk
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is still
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di scredit the risk assessnent, besides other points
that were raised here today.

As a scientist who has worked in risk
assessnment for many years, |I'mvery frustrated by the
| ack of transparency of this rule. [I'ma
know edgeabl e expert, and | can't find, without a
great deal of effort, nost of the information that is

the ultimate, the real thing that shows where the

limtation occurred. | think our citizens deserve better

than that, and | think that EPA can, at its
hi ghest | evels, decide that we don't let reports go
out, that even experts who have read the entire
literature can't find the connecting data w thout a
great deal of effort or comng to the docket.

| agree with other coments about short
time, short fuse for the hearing. And as far as |
know, USDA was not contacted about this in the review
process, and | woul d have thought that m ght have
been appropriate. And | brought this to the
attention of ny nmanagenent and hope that USDA wi ||

provi de formal comments about nost of the issues that
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In closing, the evidence that FGD
by- product and a nunber of other coal conbustion
by-products, can be beneficially used at little or no
risk, and great benefit. |In many cases, based on the
data, thousands of papers that we can rely on to nake
t hose conclusions tell me that there's such an
i nportant error, that EPA should not allow this
docunent to go to Congress until those errors have
been correct ed. Thank you.

RI CHARD KINCH: | just have one brief
question. The sewerage sludge report basically said
that those kinds of limts should not be used for
other materials because uptake rates and ot her things
woul d be different.

| guess you certainly like the sewerage
sludge rule as it is finalized better than what we
have here. Wat's your comrents on use of sewerage
sludge criteria within this setting?

RUFUS CHANEY: | think we have enough data

on arsenic in bioavailability fromsoils fed to test

126
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animals. Al though the bul k of those are for m ne
waste that are nmuch nore highly contam nated than a
soil would ever becone fromthese coal conbustion
by-products. One of the places where there is a big
di fference between the two is the short termeffect
on uptake, but conpared to a nunber of other
categories of wastes or by-products that are

consi dered for use, the coal conbustion by-products
contain oxides that can adsorb specifically arsenic
on iron alum num and other oxides. So in terns of these
factors that would affect plant uptake and

bi oavailability, | don't think they are so different
that they would be a factor too different in what we
woul d estimate ought to be all owed.

Now there are coals that are going to be so
high in arsenic that they shouldn't be all owed
anywhere on | and. Finkel man from USGS has sone
delightfully tragic papers about human poisoning in
China fromcoals collected by citizens fromloca
resources. | nean, if you want to | earn about

hazards of coal wastes, you'll read his papers. W
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don't do that in the United States,

and t he conpani es

know that they got to protect thenselves fromthat

kind of risks and they use higher quality NSP, in

particul ar, uses -- because they wanted to have a

product that they can justify, an application

program stick with one coal source.

They don't have such variation from

day-to-day that it is a nysterious problem

really inplying a plant uptake difference between the

You're
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two as opposed to the direct injection
bi oavailability. 1'Il just point out that typical quality
arsenic level, coal conbustion, fly ash and

FG may show, particularly when high rates are used,

a significant uptake of arsenic the first year, and

then after a year of equilibrating in soi

because

there are chemcal reactions that take a while to

occur, there's no longer a significantly higher

concentration of plants because of bad adsorption

when it conmes to nere equilibrium

These are wel |

THEA MC MANUS:

known in the literature.

Thank you,

Ruf us.

Bef or e
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we break for lunch. Let nme ask if there's anybody
here fromthe Cean Air Task Force, or fromthe
associ ation of independent power producers. W'l
break now for lunch. And return pronptly at 1:30, at
whi ch point Larry LaBuz will be giving his
presentati on.

(Wher eupon, at 12:07 p.m, the hearing was
recessed, to be reconvened at 1:30 p.m this sanme

day.)

AFTERNOON SESSI ON (1:30 p.m)

THEA MC MANUS: We're ready to get started
for the afternoon sessions. Larry LaBuz from
Pennsyl vani a Power & Light.

LARRY LA BUZ: Good afternoon. M nane is
Larry LaBuz. |'m supervisor of ash operations at
PP&L, an electric utility conpany that generates and
delivers electricity to 1.3 mllion custoners in
central eastern Pennsylvania. | appreciate the

opportunity to present comments today on behal f of
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the American Coal Ash Association, or ACAA and PP&L
on the EPA's Report to Congress; waste fromthe
conbustion of fossil fuels. |In particular, ny
comments will focus on mine fill initiatives in
Pennsyl vani a, which, through the cooperative efforts
of the Pennsyl vani a Departnent of Environnental
Protection and the coal mning and power production
i ndustries are accelerating the reclamati on of
abandoned m ne | ands in Pennsyl vani a.

According to DEP estimates, there are an

estinmated 200, 000 acres of abandoned mne |land in

130

Pennsyl vani a that is polluting over 2400 m | es of streans,

maki ng it Pennsyl vania's single biggest

wat er quality problem Pennsylvania's mne fil
initiatives range fromthe conventional placenent,
which is subject to very specific regulatory

requi renments governing ash quality and pl acenent,

t hrough nore i nnovative approaches to placenent, such
as the reclamation of crop falls which | wll discuss
| ater, coal refuse banks and water filled strip pits,

strip mne pits.
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These particul ar projects are being
performed as denonstration projects and involve
significant testing, research and nonitoring neasures
to insure the placenent of coal ash is safe to the
environment. The ACAA and PP&L believe the
beneficial use of coal ash as mne fill is being
effectively managed i n Pennsyl vani a under existing
regul atory nmechani sns, and federal controls are
unnecessary and nmay even thwart these benefici al
initiatives.

Now | would like to discuss PP& coal ash
managenent strategy. PP&L burns about 8 mllion tons
of coal ash -- I'msorry, coal each year, making it the
| argest producer of electricity generated from
coal in Pennsylvania. As a result, PP&L generates
about 1 mllion tons of coal ash each year. Up until
the md 1990s, nost of PP&L's coal ash was di sposed
of in captive landfills or surface disposal
i npoundnents, constructed nmainly on farm and and
green space adjacent to the power plants.

In total nearly 1000 acres of |and was
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required for disposal of coal ash at PP&L's four
operating coal fired power plants. Today, however,
mne reclamation is a major conponent of PP&L's ash
managenent strategy. Since 1995, PP&L has increased
t he anobunt of coal ash beneficially used in mne
reclamation from 65,000 tons in 1995 to over 320, 000
tons in 1998. The beneficial use of coal ash's m ne
fill has significantly reduced PP&L's coal ash
handl i ng costs. Also, due to Pennsylvania's m ne
fill initiatives, PP& currently has no plans to
build any nore coal ash disposal facilities at its
power plants. Wrking with the |ocal public advisory
commttee, PP&L identified sufficient mne sites to
reclaimwith its coal ash that would result in the best
bal ance of environnental inprovenent, public
safety and cost savings to the conmpany and to the
public.

The dramatic increase in the use of coa
ash as mne fill in Pennsylvania can be initially
attributed to the 1986 anendnent the Pennsyl vani a

Solid Waste Managenent Act, that revised the
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definition of solid waste to exclude coal ash that is
beneficially reused or beneficially used. The act
defines coal ash as fly ash, bottom ash, or boiler
slag resulting fromthe conbustion of coal, that is
or has been beneficially used, reused or reclained
for a commercial, industrial, or governnental
purpose. The act goes on to define what constitutes
a beneficial use, and includes the use of coal ash
for m ne subsidence, mne fire control, and m ne
seal i ng.

The 1986 anendnent to the act is
significant to coal ash producers who are now
beneficially using coal ash as a product at m ne

sites as opposed to disposing of it as a waste

material. In this case, coal ash is being beneficially

used as mne fill in lieu of natural
borrow materials or mne spoils which, in many cases,
are absent at mne sites.

Surface mnes. PP&L is dealing with
surface mnes. This, in a particular earlier

presentation di scussed -- two presentations di scussed
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barriers to the increased use of coal ash, and it's

clear that in Pennsylvania this was one barrier to
the increased beneficial use of coal ash that has
been renoved and really pronoted this use.

However, this does not nean that the

beneficial use of coal ash is unregulated in

Pennsyl vani a. The anmendnent to the act gave the EPA

the authority to establish standards and criteria for

vari ous beneficial uses DEP subsequently devel oped
covering mne fill, which eventually were
incorporated into the residual waste regul ations
whi ch were enacted and adopted in 1992. Mne fil
al so subject to the Surface M ning Control and
Recl amati on Act, and the Coal Refuse D sposal Act.

Subsection H of the Residual Waste Regul ati ons

134

specifically sets forth procedures which nust be foll owed

for the conventional placenent of coal ash

at mne sites. Myjor requirements include ash

delivered to the mne site nust have a pH between 7
and 12.5, and cannot produce a | eachate that exceeds

DEP's class 3 limts, which the DEP has establi shed
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as safe for unlined natural attenuation facilities.
Ash nust be separated fromthe groundwater high
wal I s, and ot her consolidated rock features. Ash
nmust be delivered to the site wthin an acceptable
nmoi sture range and conpacted in |ayers not exceeding
two feet in thickness.

And |l astly, groundwater nust be nonitored
to show that not only is there no adverse inpact, but
al so that the beneficial use results in an
i nprovenent. Since 1986, the DEP has issued over 80
permts for the conventional placenent of coal ash at
mne sites and has -- and in its reports, has not
detected any significant off site groundwater
pollution fromthe use of coal ash

| understand that the Departnent of Energy
is currently pulling this information together and
will be submtting a report, a witten report sunmari zi ng
this data, and | al so understand that the
Department of Environnmental Protection is also going
to be submtting data to substantiate this.

Wil e groundwater quality at mne sites may
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take many years to show i nprovenent due to the
significant damage caused by absent m ne drai nage,
reclamation activities have already significantly
reduced surface water infiltration, and elim nated
safety hazards posed by high walls and ot her
dangerous features at the mne sites. The innovative
nonconventional mne fill initiatives underway in
Pennsyl vani a are bei ng eval uated t hrough the use of
no cost contracts or denonstration permts, until it
can be shown that the approaches are justified
Wi t hout conprom sing environnental quality. No cost
contracts are al so being used by other states for
mne fill applications.

PP&L itself initiated a nonconventi onal
mne fill project involving the reclamation of crop
falls which posed a serious safety hazard in the
anthracite region. Crop falls consist of |ong narrow
openings resulting fromthe subsidence of abandoned deep
m nes creating al nost vertical high walls of
vari ous depths. They represent significant problens

because of their size, their depth, |ocation and
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nunbers. And also due to the fact that there's no
mat eri al avail abl e nearby for backfill. Current
fundi ng associated with recl amati on of abandoned m ne
| and does not typically allow these extensive crop
fall areas to be reclainmed. Therefore, the only way
these crop fall areas may be reclained is through the
beneficial use of coal ash.

I n conclusion, the environnent is being
wel | protected in nost cases enhanced through the
beneficial use of coal ash as mne fill in
Pennsyl vania. The ACAA and PP&L believe that m ne
fills should be left to the states to regul ate based
on state specific needs and priorities. | wish to
t hank EPA for hol ding these public neetings and
allowing ne to present our reconmendations to the
agency, and |1'd be happy to entertain any questions
you may have.

ANDREW W TTNER:  Larry, you nenti oned
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separation from groundwater as mandated from the state.

Can you el aborate just a bit?

LARRY LA BUZ: For the -- again, |I'm
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speaking to the conventional placenent of coal ash
requires a separation, | believe, of 8 feet to the
groundwat er tabl e, which nust be acconplished by
pl acemrent of any materials that are avail abl e
nearby. This is -- no liners are required, just

keepi ng a separation distance. So as |long as you

nmeet that separation distance, you can begin placing

coal ash. There are -- and | would have to defer to

DEP -- | do know that they are investigating direct

pl acenent of coal ash into the water table at sone

mne sites, and this would be one of those projects

that they're evaluating under a denonstration

permt. I'mnot famliar wth that but | know

they're looking into that. But this would be one of

t hose projects that they woul d be handling outside

t he Pennsyl vani a regul atory process until they have

the nonitoring data to show that it is a safe
practice.

So in conclusion, the idea would be that

the states are Jlooking at this, Pennsylvania,

particular, is studying the safety of that particul ar
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appl i cation.

RI CHARD KI NCH: | thought for your m ne
fill, you made a reference for mne filling and the
operations that you selected to engage in m ne
filling, that you sonehow pick the best sites.

LARRY LA BUZ: Yes.

RI CHARD KI NCH: Coul d you el aborate a
little bit nore on what factors hel p constitute what
was a best site?

LARRY LA BUZ: W had at our sites sone --
at our coal fired power plants, we were bringing coal
in froman anthracite region, bringing anthracites
and ot her coal sources. So what we did was we
basically looked in a five-mle radius of those coal
reserves what was available for reclamation, and we
basically did -- established criteria to evaluate
these sites, including public safety, hall roots, the
particular site was what sort of groundwater
degradation was occurring fromthe abandon m ne | and

fromacid mne drainage, and we actually solicited
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i nput froma public advisory commttee who hel ped us with
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this ranking process. And in this particular
instance, this crop fall cane to the top of this
process mai nly because of the safety hazards posed by
the crop fall. Thank you.

THEA MC MANUS: Thank you, Larry. Next we
have Barry Scheetz fromthe Association of
| ndependent Power Producers.

BARRY SCHEETZ: Thank you very nmuch for
having us here today. M nane is Barry Scheetz. |'m
a professor at Penn State University. M actual
title there is professor of materials, civil and
nucl ear engineering. | have degrees; ny formnal
education is in geochemstry. And | have been on the
faculty there for about 24 years. For this period of
time, | have worked in various environnental
applications, primarily with cenent and consequently
the use of fly ash in Portland cenent. M activities
for the past 10 years have concentrated on | arge
vol une uses of fly ash, specifically making
cenentitious grout out of the fly ash and using that

for mne land reclamations. |'mhere testifying on
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behal f of ARIPPA. ARIPPAis a trade association conprised
of 12 independent power plants, these are
| ocated in both the anthracite and bitum nous region
of Pennsyl vania, and they have an additional five
associ ate nenbers in Pennsylvania and in West
Vi rginia.

These power plants burn coal refuse waste.
This is material that has blighted the | andscape of
Pennsyl vani a since before the Reclamati on Act of ' 77,
where you nust go back and backfill. These power
pl ants represent a total production of 886 negawatts
of generation capacity and they have consuned, during
the course of their operations, which is now about 10
years in Pennsyl vania, they have consunmed about 56
mllion tons of this coal refuse waste. They provide
a very significant environnental benefit to
Pennsyl vani a. They inpact and inprove the
aesthetics. I'ma product of the coal region of the
anthracite region of eastern Pennsylvania, and | was
seven years old before | realized that snow was not

supposed to be gray.
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They elim nate m ne drai nage, they
elimnate the materials for mne fires, they elimnate
huge quantities of silt runoff because nost
of these columm banks are unvegetated. And they
elimnate very significant health and safety issues.
Wthin Pennsylvania, the priority on the restoration
usi ng AML noney, abandon m ne | ands noney, is based
upon occurrence of fatalities at site, and this
group, ARIPPA, has a nunber of their participating
menbers who are working specifically on sites where
t here have been fatalities.

The ash that's generated by these
facilities is used as a sweetener, all of these
facilities add line to their fluidized bed in order
to control the socks em ssions so they will all run a
slight excess of linme so that the ashes that cone off
have a higher pH They have the Iinme content in
them That acts as a sweetener for soil restoration,
in restoration of contamnated soil. |It's also used
either as a direct -- a neutralization conponent for

acid m ne drainage, and what results fromthese are
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that the reclaimed mne sites are revegetated, and

they are beginning to provide very val uabl e habit at

for wld life. My two co-presenters here, Rufus and
Larry, have presented a great deal of what | wanted

to say, and they're going the hit the highlights of

what | have here. So I'mgoing to repeat just a few

of what | think are inportant points.

Qur DEP has, as you just heard, 2400 -- or
has indicated an inventory of 2400 m | es of degraded
steanms. They have 252 mles of high wall which
constitute an imedi ate and present danger to the
i nhabi tants to Pennsyl vania. They have 1200 m ne
shafts and ventilation shafts that are not cl osed,
that are open and accessible the deep mnes. W have
38 burning underground mne fires in Pennsyl vani a.
And, of course, you' d heard that infanmous 250, 000
acres of unreclainmed mne |ands in Pennsyl vani a.

This is the largest single environmental problemin
our comonweal th. 45 of the 67 counties in
Pennsyl vani a are inpacted by this. This constitutes

just the mne lands, a $15 billion restoration
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effort. The 2400 mles of streamconstitute a $5
billion restoration effort. Waste piles of coal that
ARI PPA is burning anmobunts to what we think is a very
conservative estimate of 303 mllion tons of abandoned
preact refuse that exposed upon the | ands.

In the anthracite region, there's 132 mllion tons,

and the majority of the participating nenbers in

ARl PPA have consuned in the past ten years 56 of

t hose.

Let me get tothe issue. I1'dlike toin
the remaining time | have, to address the risk
assessnent nodel. |1'd like to give you sone idea of
what the use of this ash in mne |and restorations,
and these are surface mne restorations, has done,
and then we'll draw sone conclusions. |n your
previous reviews in '88 and '91, the EPA had used
standards of release that were based upon the EPA
13-1. That's 100 tinmes drinking water standard.
From t hese standards, the arsenic rel eased from
fluidized bed conbustor wastes would clearly pass --

all of the waste woul d pass those standards. In
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fact, the vast mpjority of material that has come out
of these wastes will pass the drinking water
standards. Making a decision to regulate the

fluidi zed bed conbustion by-products in mne |and
recl amation, either under Subchapter C of RCRA, or
voluntary programis not appropriate, especially when
we feel that the primary basis -- or primarily based
on the risk assessnent in nodeling. W don't think
that was well chosen. W think it's ill founded.

We believe that the decision to regul ate
fluidized bed conmbustion by-products under the
Subchapter C, or under a voluntary purpose, wll
i npact the overall programw thin Pennsyl vani a.
Governor Ridge has announced a grow ng, greener
initiative in Pennsylvania, which will expand
reclamation, and he is specifically targeting -- this
is the single nost pervasive environnmental problemin
Pennsylvania. He's targeting it for restoration.

The Pennsyl vania Joint Legislative Air and \Water
Pol I ution Control and Conservation Conm ttee have

eval uated the use of these wastes products, of these
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conbustion wastes, and they have cone back with an
endorsenment of them for their beneficial use for
t hese applications.

Those 56 mllion tons that ARI PPA have

consuned of the gob have resulted in nmuch higher th

an

average ash, sinply because the average BTU content

much | ower but it has constituted the 2300 acres
of restoration in that ten-year period of tine.
Qur concerns with your nodeling are

basically threefold, and | have a |ot of detail her

€,

and I"'monly going to skip over these in deference to

the tine limt that we have. Your own eval uation of

the nodeling quotes that it fails to account for
correlations that occur between paraneters at a sit
due to physical relationships anong soil properties

and regional trends and clinmte and geohydrol ogy.

e

It's basic hydrogeologic -- students will |earn that

simul ation of groundwater flows in a uniformflow,
a unidirectional flow path. Wen you apply that to
very conplex situations, it just doesn't work,

particularly the conplex geology that we see in the

in
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fol ded Appal achi an Mount ai ns where the anthracite

occurs where we have nmultiple aquifers that may be

under | yi ng one another with nuch varying different

chem stries. WMst of these conpl exes where we're

tal king about applying this material are --

geohydrol ogy's controll ed by conpl ex interconnection

of deep m ning and drai nage shafts into m ne pools.
The second issue is the source term And

this is the one that -- we got five mnutes, and this

is the one that's particularly inportant. The source

termis critical in nodeling. You have to be

particularly -- pay particular attention to the

mechani sm of rel ease, how much material is there, the

ki netics of release, and if you | ook at the nodel, we

don't believe that the use of cenentitious

material -- that this ash constitutes -- was

adequately nodeled for the source term This

material is pozzolanic. That nmeans that in the ash

material in the presence of high pH w Il undergo

chem cal reactions that are cenentitious. And | can

go through the chem stry if you'd |like that.
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As conpared to Portland cenent, the
conpacted ash here will generate conpressor strengths
of 1000 to 4000 PSI. Redi-Mx that you use for your
sidewal k gets to be 2500 or 3500 PSI. Because of the
swel ling action that occurs in this hydration
product, we will routinely nmeasure in the |aboratory
hydraulic conductivities of 10-6 to 10-10 centineters
per second, conparable to the capping material that you
requi re for hazardous waste | andfills.

The material itself will set up as a hard
mass, and when you go to | ook at the conponent -- the
nmetal release source termfromthis, you wll find
that you have a solid mass, not that |oose fluffy fly
ash that you expect. And if you |ook at sonme very
si npl e cal cul ati ons, back-of-the-envel ope
cal cul ations, you can see that you can reduce by
several orders of magnitude, in fact, seven orders of
magni tude, 10 mllion times the surface area, and if
you' re exposing the sanme volune of water to that
reduced surface area, you have to reduce | eaching.

It's the sanme thing you get when you try to dissolve
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sugar into coffee. |If you use a sugar cube, versus
granul at ed sugar, versus powdered sugar, you w ||
know t hat the powdered sugar dissolves fastest.
VWiy? It has the highest surface area.

The sane thing occurs for this, and your
own verbiage in the various docunents that were
available to ne for the preparation of this suggests

that i ndeed, that was overl ooked. There are a nunber
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of other assunptions in there, and | think I hit upon the

nost telling of them Let ne just very quickly

hit the water quality data. The co-gen plants inpact
and the use of this ash inpact water in four
significant ways. The one that we're here to talk
about today is the release of netals, and
specifically in the docunent that we're addressing
here was arsenic. The data fromthe AR PPA
menber shi ps spanning ten years of operation have in

t heir database 8,931 separate water anal yses. And

t hese show an i nprovenent of water contacting the
reclaimed mne sites. The pH of the contacting water

is generally increased, the dissolved netals, iron
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and manganese and arsenic are reduced, acidity is
reduced, and generally, the reduction of arsenic
concentration in water affected by the fluidized bed
ash is typically in the range of a factor of 3 to a
factor of 100.

Let nme concl ude now basically sayi ng that
there are quite a nunber of things. W think that
your nodeling was not adequate. W think your
nodel i ng seriously needs to be relooked at. | think
your nodel ing seriously needs to | ook at the inplications
of the use of this ash as an aqua-tard,
not as sonething that's going to |l et water perneate
through it.

We woul d very strongly suggest that you
abandon the course of action of trying to regul ate
this under Subchapter C of RCRA, sinply because it is
a very significant econom c inpact to the
Commonweal th of Pennsylvania. And | think of behalf
of ARIPPA -- and |"'mgoing to extend an invitation to
you -- if you're going to go to Indiana, take a

shortcut through Pennsyl vania, and we woul d be
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delighted to |l ead you on a tour of the various
facilities that we have going in the various
denonstrations. The project that Larry tal ked about
of ash placenent in standing water, |I'mdoing. And
| " ve done the one before that. W' ve done two in
Pennsyl vani a, one where we've injected fly ash grout
directly into a reclainmed mne site, and we've
afforded a 90 percent inprovenent in water quality on
that one. And the other denonstration is ongoing,
but it's just outstanding right now.
ANDREW W TTNER: How do you feel about the eight

foot separation distance which Larry spoke
given -- we don't have any real problem pozzol anic,
cenentitious and source terns kind of criticisnms. W
understood these things. And | think you were
probably speaking of our -- when you say you revi ewed
our nodels, are you speaking of landfills or m ne
fills?

BARRY SCHEETZ: The mne fills.

ANDREW W TTNER: Okay. Well, that's -- you

probably notice further down in the report that we
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backed off that for the present. But given how you
feel about the nobility of contam nants in this ash,
why do you or do you not accept the need for 8-foot
separation di stance?

BARRY SCHEETZ: The denonstrations that
we're doing right now are specifically being
conducted to |l ook at that. The eight-foot
separations | personally don't think are necessary.
We have not seen -- in the data that |'ve | ook at
over the years, we have not seen the nobility of any
heavy netals that would warrant doing that. But our
DEP has taken what | think is a very aggressive | eadership
role, and I think is a nodel that ought to
be | ooked at as a | eadership nodel for how to
regul ate the use of ash. They chose that as a
conservative issue.

W' re addressing that situation right now
with our denonstration. W're placing the ash into
standing water. W have 140 mllion gallon surface
strip pit that we are gradually recovering with

this. And the netals in there are nonexi stent. I n
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fact, the pHis elevated because of the linme that's
in the water, but if it were not for pH, that pool
woul d neet drinking water standards.

RI CHARD KI NCH: What's the tinetable for
t hat denonstration project?

BARRY SCHEETZ: The tinetable on it is that
it's been in progress for about two years. |It's
about a third finished. So we're | ooking probably at
anot her four years before we -- before the pit is
filled. Water is being collected on a nonthly basis
and on a quarterly basis by the DEP, so those data

are being assenbled, and I know that DEP is going to

be presenting a witten conmentary to you. And t hat

going to be highlighted as one of the --
ANDREW W TTNER:  That water is sonehow
contained or is it a pool?
BARRY SCHEETZ: It's a mne pool. It's
connected to a mne pool, and it constitutes about 25
percent of the mne pool, but the mne pool's is
i nterconnected only through deep mnes. And we are

nmoni tori ng upgradi ent, of course, and there are four
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downgr adi ent nonitors, and then we're nonitoring the
outfall of that, where it discharges into the

Schuyl kill River. It is the head water of the
Schuyl kill River. And as | say, to date, there's --
you can drink it if you like the pH It tastes a
little soapy. Thank you. Please take us up on our
invitation.

THEA MC MANUS: Thanks, Barry. Next we
have Ron Hanrick fromthe National M ning Association
and Anchor Energy.

RON HAMRI CK:  Going with the ol d adage that
a picture is worth a thousand words in the 15-m nute
time limt, | brought a few pictures that 1'll show
you as we go on. Wiat 1'd i ke to present are three case
histories. |'mthe manager from Environnenta
Services for Anchor Energy Corporation located in
Mor gant owmn, West Virginia, and the three case
histories that 1'lIl be presenting are done by Patri ot
M ni ng Conpany, which is an operating subsidiary of
Anchor Ener gy Corporation.

The operations that 1'mgoing to be talking



10

11

12

13

14

15

16

17

18

19

20

21

155

about are in Monongalia and Preston Counties in
northern West Virginia. Patriot first began the
utilization of coal ash in 1990. And at that tine,

t he ash back-haul was undertaken as part of a coa
sales contract. Since that tinme, the ash utilization
has been incorporated into the m ning operation and
remains the only practical way for neeting current
permt requirenents. The ash is used to stabilize
and solidify other mne wastes and to produce -- and
to reduce the potential for acid mne drainage in the
northern West Virginia coal fields.

The three projects that 1'mgoing to talk
about denonstrate a nunmber of different techniques in
whi ch the coal conbustion by-products are utilized at
these mne sites, and the by-products from the ash are
fromcirculating fluidized bed boilers, which
inject limestone with coal in the conbustion bed.

And resulting ash is highly alkaline and tends to
harden and has a very |low perneability content.

The first site I'd |like the talk about is

the Albright re-mne site. This is a premacrosite
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| ocated on the banks of Cheat R ver in Preston
County, West Virginia, and it had been burning for a
nunber of years. And this is a picture taken of the
site fromacross the river at a site where the
whitewater rapids put in, this is one of the parking
lots and there's a large AMDC coming into the river
directly across fromthis site.

This is a closer-up view of the site. You
can see the sting snoke com ng off of the burning
refuse. In addition, there were three seans of coa
t hat have been surfaced mned in this site |eaving
about 2500 feet of unreclained high wall and unstable
spoil piles. The burning refuse is reclainmed by the
West Virginia AML programin 1990, which elim nated
exposed refuse in the air pollution hazard. But due
to the extrenme acidic nature of the refuse, seepage from
this pile was still acidic with high netal
concentrations.

A typical seepage quality was 1600 --

16, 700 parts per mllion acidity, |oading rate of

about 1300 pounds per day. |Iron was 3,620,292 pounds
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per day, pHwas 2.7. And this discharged into the
Cheat River, as | said earlier, directly across from
where these whitewater rafting conpanies put in in
the spring for their tours. Patriot has a rail car
dunping facility | ocated nearby where ash was brought
inon the CSX rail line. Fromthe outset of this
project, it was Patriot's objective that the ash that
was brought in by the rail would be used in totally
elimnating the AVMD di scharge fromthe site.

Prior to any construction, we did an
extensive engi neering evaluation on all materials to
be used in the field. Laboratory tests were
conducted on the field materials to determ ne the
strengths for stability. |In addition, |lab scale
| each tests were done and coal refuse, ash and soi
and rock fromthe site in various proportions in
order the predict potential |eaching of heavy nmetals from
these m xes. TCLP was agent conducted on
sanpl es of ash.

Re-m ning of this site began in June,

1994. The plan called for conplete excavation of all
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refuse down to original ground on the site. Nunerous
acidic seeps were intercepted with constructed
underdrain which outletted into a perineter diversion
ditch around the site. Qur original plan was to hau
as nmuch of this refuse as possible to a nearby refuse
burni ng co-gen plant. However, due to the burning
whi ch occurred over the years within the pile, nost
of the BTU content was too small, too low to be used
as the waste fuel, and therefore it was placed back
inthe field with the CFB ash. Upon conpl etion of
the underdrain, we placed a 6-to 8-foot |ayer of CFB
ash on original ground as a liner system Then above
this, alternating |ayers of ash and refuse were
conpacted in the field. Layers of ash were typically
2 feet thick, and the refuse | ayers ranged between 2
feet and 4 feet in thickness.

A 14-foot w de bar of CFB ash was pl aced at
the outer edge of the field to act as a drainage barrier.
Due to the pozzol anic properties of the
ash, this served as a barrier to surface water

infiltration into the pile, greatly reducing the
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anount of water that could potentially cone into

contact with the refuse post m ning.

then covered with 18 i nches of soil when

Thi s ash was

revegetated. Fromthe begi nning of the project, the

al kaline nature of this ash has neutralized the A&

runoff seepage fromthe coal refuse. And typica

post water discharges fromthis site, which | have in

a table which I’

[l submt, they all neet the West

Virginia water quality standards for arsenic, barium

| ead, nmercury and nickel.

W' ve exceeded a 6 pH from

all the ponds that we have on the site, and iron,
manganese and al um num val ues have been wel |l bel ow
the -- even the technol ogy-based ones which woul d be

pl aced on a coa

W had a remne permt,

to di scharge above technol ogy-based Iimts,

mning site.

so we were all owed

but that

never occurred due to the nickelization of the ash.

| have a coupl e of pictures show ng an

aerial viewof the site during construction.

| ooks |i ke today. The second site is the

St acks Run coal

refuse processing project.

And what

Thi s was

159
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another re-mne site. It was originally mned during
Wrld War Il with a small steam shovel which resulted
in a series of narrow pits and steep soil ridges.
And Patriot began utilizing abandoned pits in this
area for refuse placenent about 14 years ago.

The refuse is generated by a coal
preparation plant owned by Patriot |ocated in
Ki ngwood, West Virginia. 1In late 1992, Patriot began
excavating the refuse as fuel for a new co-generation
pl ant constructed in Mrgantown, West Virginia. The
trucks that haul the refuse to the plant, back-hau
CFB ash to the site and this ash is utilized as a
liner and as a cap material. Typically the CFB ash
has excess cal ci um carbonate equi val ent of about 229
tons per thousand tons, which roughly says that it's
about 23 percent |inmestone equivalent in the ash.
Typically the coal refuse, which is being excavated
and burned has a deficiency of cal cium carbonate of
about 48 tons per 1000 tons, which is highly prone to
produce aci d drai nages. Most ash and coal refuse

aren't m xed at
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this site because the refuse is eventually going to
be excavated and burned. Sone refuse, however, is
too wet to be conpacted to neet requirenments on the
site, and this refuse is mxed with the ash which has
a very high ability to absorb water, and the
resulting mxture is stable enough that we can get
proper conpaction for the refuse going to the site.
This mxture is stored separately because once the
ash is mxed with the refuse, it can no | onger be dug
up again for use as a waste fuel

| have a coupl e of photographs which
basically show the site with the ash being placed as
a liner and the refuse being placed on top of it.
This refuse will eventually be excavated and burned
in the coal burning power plant. This is a closer
version, the light gray material being the ash and
the dark material being placed on top of it is the
coal refuse.

The third area that 1'd like to tal k about
is the Morgantown area surface mnes. The co-gen

power plant which utilizes this refuse from Stacks Run
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also utilizes coal fromPatriot's Mrgantown area
surface mnes. The coal and the refuse are then
stored in separate silos at the power plant, and m x
is needed to supply the proper feed into the boilers
at the plant. The trucks that haul the coal from our
surface mnes return the ash fromthe back-haul

We're mning the Waynesburg coal seamand it's
overlain by overburden that is very variable from an
aci d- base standpoint, and can qui ckly change from one
pit to the next froma net alkaline to a net

aci d- produci ng bal ance in the overburden.

As a result, sone of the historical reclaim
sites have net effluent limts w thout treatnent
while other sites have required chemcal treatnent to
meet effluent limts. And I'll have included a table
when the paper that gives results of the acid base
accounts fromthese sites.

CFB ash was first utilized as a reclamation
amendnment on our surface mnes in 1993, and we have
three principal uses for the ash, the first of which

is apit liner. Followng coal renoval, a six to

162
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18-inch layer of ash is spread on the pit floor. Wenever

possible, we like to have the trucks from
the power plant place the ash directly on the pit
floor follow ng coal renmpoval. When scheduling
doesn't allow this, the ash is stockpiled and then
haul ed to the pits in 50-ton rock trucks, and then
tracked in and conpacted with a rubber tire front end
| oader. What this does is give the post mning
groundwater flows in the backfill pits an al kaline
surface to run over, rather than the coal pavenent.
There are areas where this coal pavenent can be acid
produced and we're going to try to have an al kali ne
| ayer for that water to run across rather than an
al kaline acid and coal pavenent. That's one of the
| oaders tracking in the ash into a pit floor.

The second use is a cap material.
Fol | owi ng backfill when we regraded the areas to
original contour, we placed a 6-to 36-inch | ayer of
ash over the regraded area prior to topsoi
pl acenent. |In addition to adding alkalinity into the

backfill, this also reduces surface water
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infiltration, thus reducing the potential for water

to becone into contact with the acid producing materi al

in the backfill. And the final use of the

ash i s encapsul ation of acid producing shal e binders
and roof rock that are associated with the coal seam
that we're m ning.

And typically, we prepare a |evel area over
several feet of ash conpacted on this area, then the
refuse, or the acid-producing material are trucked on
to this blanket and conpacted on top of it, and then
the ash is placed on top of that of that as a seal.
And that's placed in the backfill of mne pits.

Al'l sedinment structures that we see run off
fromthis area, frommany of the mned areas that are
reclainmed with ash are nonitored quarterly for a
nunber of heavy netals, including arsenic, |ead,
ni ckel, alum num bariumand nmercury. All of these
concentrations fromthe surface m nes have net West
Virginia water quality standards with the exception
of nickel, but we've found that the nickel has also

been exceeded even in the background water quality,
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whi ch woul d indicate that this is a background

probl emunrelated to the ash utilization. | m ght

add that | have additional data that will be submtted

during the witten coments, both on
groundwater in the 13 sites that we currently have
reclaimed in underactive mning where this ash has
been utili zed.

RI CHARD KI NCH: The person from
Pennsyl vania referred to an 8-foot separation to the
groundwater table. Do you operate wth any kind of
requirement with regard to a separation to the
groundwat er table or the bottom of these pits bel ow
t he tabl e?

RON HAMRI CK:  What we are doing is we're
i ntercepting various perched aquifers in the high
wal |, as we create the high wall for renoval of
coal. And in addition to any perched water that may
be comng in fromthose high walls, we're going to
have the infiltration water after the area's
reclaimed, so our intent is to put that directly on

the pit floor. So post m ning, when the groundwater
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table's re-established, there will be sone

groundwat er that's established above the pit floors.
However, our data is show ng that we get nmuch better
post mning water quality fromash treated areas because
that ash is running over the -- the

groundwater is running over an al kaline surface as
opposed to the natural, sonetines acidic pavenents

that are present in that coal scene. So we
intentionally put it in contact with the pit floors.
Thank you.

RI CHARD KINCH: Dr. Scheetz, you think
that's a good idea?

BARRY SCHEETZ: Yes, it is.

THEA MC MANUS: Thanks, Ron. You have a
couple of pictures up here. Next we have Lee Daniels
fromVirginia Tech.

LEE DANI ELS: Good afternoon. M nane is
Lee Daniels. |1'ma professor of soil and
envi ronnental sciences at Virginia Polytechnic
Institute and State University, AKA Virginia Tech.

' ve conducted an active research program on
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stabilization and reclamati on of coal mne | ands and
coal processing wastes in southern Appal achia since
1987. So I'll be tal king about coal surface m nes
and coal waste piles. |I'mnot tal king about deep

m ne injection.
nmy research
program has been focused on the beneficial reuse

potential of coal fly ash in mne |and environnents.

| also served as a scientific advisor to the Virginia

Coal Conbustion By-product Task Force and the
Virgi nia Departnment of Environmental Quality during
t he devel opnment of our Virginia regulations for CCP
managenent, which were adopted in 1995.

| also currently work with the Virginia
Departnent of Agricultural and Consuner Services
testing a wi de range of industrial and rnunici pal
wastes and residuals for their reuse potential as
either soil anmendnents |lining materials and
occasionally as alternative fertilizers. 1In short,
support the continued beneficial utilization of CCPs

in mne | and environments and certain other
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Since 1990, a major portion of
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agricultural environnents for reasons which | wll
detail in the balance of ny coments.

First et me focus on the potential for
beneficial use. And clearly in Virginia, this is
beneficial use. W're not tal king co-di sposal here.
Qur perspectiveis if we'reusing it in this environnent,
it is beneficial reuse, period.

We have 100, 000 acres of coal m ne |ands,
these are mainly surface m nes, or what you m ght
call strip mnes. They' re dom nated by very rocky
and frequently infertile mne soils. Actively permt
a coal processing waste which are al so known as
refuse gob piles, slate dunps, conb banks, they've
got probably 10 different nanes -- |I'll call them
coal waste here -- cover alnobst 10,000 acres in
Virginia alone and are typically net acid-producing
over time. Virtually every coal waste pile that |
know of in the Appal achian coal fields is a net acid
produci ng pile.

Since 1990, we have extensively researched

the potential of back-hauled coal fly ash materials
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utilization as a topsoil anmendnent to

i nprove mne soil physical and chem cal properties;

and two,

as a bul k bl ended al kali ne additive for

of fsetting acid m ne drainage fromthese acid coa

processi ng wast es.

Both of these beneficial use pathways for

coal fly ash have nerits as | wll detail later. Wile

there are certain risks to the utilization of

CCPs in mne |and environnents, they can be

effectively mnimzed through attention to site

condi tions and managenent practices, you've got to

have a | ocal focus |ooking at individual site that

the conditions match to the CCP of interest. In ny

opi ni on,

the latter problemjust nentioned, that of

acid mne drainage fromcoal processing waste

probl ens is probably the nost significant | ong-term

envi ronnent al conpliance issue facing the Appal achi an

coal industry today.

The only proven way to prevent acid m ne

drai nage fromthe vast majority of coal wastes

di sposa

fills is to bulk blend Iime or other
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al kaline materials with the coal wastes to an
appropriate aci d-based bal ance. The alternative, and
nost conmon practice of today is the long term
treatnent of the acid discharge at discharge points
for many years, if not decades, if not in
perpetuity. W have extensively exam ned the effects
of bulk blending alkaline fly ash typically at rates
of 20 to 30 percent by volune wth extrenely acidic coa
waste materials, both in long-term]leaching
colum trials, and in a field setting with noderately
acidic coal waste materials. Qur columm | eaching
trials were running |large dianmeter |eaching colums
about that big. They were a neter or so long, for
over two years, under unsaturated conditions with a
wor st case coal waste material. There was a 4
percent sulfur material that folks said it was so
hot, it just ran away fromyou. Very, very acidic
mat eri al .

Untreated col ums, those that got no
treatnent, quickly acidified to a pHof 1.8 with

10,000 parts -- 10,000 ppmiron in solution along
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with a host of other netals at elevated |levels. The
col or of those | eachates was the col or of these
curtains. However, when we added al kaline fly ashes
above 20 percent by volune, we conpletely prevented
acid m ne drai nage over the two-year period study for
a period of over two years for unsaturated | eaching
conditions. Simlar application of fly ash to
noderately acidic coal refuse in the field simlarly
suppress the netal levels and its elevated pH
subsurface | eachates as nonitored for over two

years. Based upon these results and our review of

ot her studies, we clearly support the utilization of
al kaline fly ash bulk blended with a potentially
acidic coal waste material to offset -- to prevent
acid mne drainage. It is also apparent from our
data and fromthat of a nunber of other researchers,
that coal ash also has the potential to
surface-absorb iron and other netals, significantly
reducing their concentration in solution, via another
mechanismin addition to the normal acid base bal ance

effects | just discussed.
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However, our data also indicates that it is
critical to accurately estimate the anpunt of
alkalinity required in the fly ash coal waste bul k
blend to prevent the onset of acidic conditions over
|l ong periods of tine. |If the fly ash blended zone is
allowed to acidify, heavy netals will be stripped
preferentially fromthe ash and into the | eachates
greatly conplicating an al ready negative water

quality problem Thus we do not reconmend the

172

utilization of non-alkaline ashes for this particular

pur pose, and weekly al kaline ashes may need |ine
additions to appropriately balance their al kaline

| oading to that of the potential acidity of the host
ref use.

However, as |I'Il mention later, this is
taken care of under the Surface M ning Act and nost
state acts in that you have to estimate the probably
hydr ol ogi ¢ consequences of what you're doing, and
part of that is ensuring that in the zone of
co-utilization, that acid base bal ances are net. In

addition to acid neutralization benefits | just
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tal ked about, we have al so docunented the fact that
fly ash additions of 20 to 30 percent to coal refuse
by volune can drastically reduce the rate of water

fl ow or hydrogeol ogi c conductance tend to, at tines,
100-fold without increasing the net volunme of the
fill or decreasing the sheer strength of the bl ended
and reconpacted fly ash wwth coal waste. This
drastically limts the rate of water and oxygen
nmovenent through these pyritic materials, cost waste
mat eri al s.

Finally, our data also indicate that whe
sem -pozzolanic ash is used in bulk blends, it is
possible to effectively cenent the entire zone
conpletely limting water and air novenent through
the coal waste, which is definitely beneficial. Coal
fly ash can also be utilized as an incorporated
surficial soil amendnent to both rocky mne soils on
surface mnes and for the direct revegetation of acid
coal waste. Utilization rates nmust be controlled by
the bulk salt content of the soil ash m xture after

incorporation, which may limt loading rates to salt
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sensitive vegetation.

However, we have observed significant
| ong-term plant growm h benefits fromthat practice,
presumably due to enhanced water hol ding capacity
along with inproved availability of certain nutrients
as was tal ked about earlier.

Finally, | would Iike the speak in support
of the recently devel oped regul atory framework for
beneficial utilization of CCPs in the various
states. In Virginia, for exanple, our regul ation

gover ni ng managenent of coal conbustion by-products
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which is VR 672-20-20 exenpts tested and its eligible CCPs

fromregulation as solid waste, when it can be
denonstrated up front that they're going to be used
in a beneficial use pathway or recycled for specific
purposes. All such CCPs utilized have got to pass
the TCLP test, and when soil applied or utilized in

| and reclamation or even in mne fills. They nust be
kept two feet above the seas in the water table, 100
feet away sink holes, wells, et cetera.

In alnost all cases, utilization of CCPs on
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coal mne lands falls under the requirenents of the
Federal Surface M ning Control and Recl amation Act of
SMCRA, and result in state regulatory prograns. |In
Virginia we have devel oped a specific set of

regul atory gui delines, except for this purpose that
are adm nistered by the Virginia D vision of Mne
Land Recl amati on.

Under these conbined federal and state
regul atory packages, a significant permt revision is
required with full public notice, full estinmation of
pr obabl e hydrol ogi c consequences to both surface and
to groundwaters of the practice and enhanced wat er
quality nonitoring as deened necessary. The
determ nation then mandates that acid-based bal ances
be estimated and net in the utilization zone that the
CCP properties much matched appropriate to the host
envi ronnent and that the | ong-term geochem cal
stability of the system can be assured.

When CCPs are to be land applied in
Virginia as a soil anmendnent to either abandoned coal

m ne |lands that are out of permt or to agricultural
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| ands, a CCP nust be specifically and tested and
approved by the Virginia Departnent of Agriculture
and Consunmer Services and | abeled for this purpose.
Qur current testing programfor such soil anendnment
| abel ing includes extensive total elenental and
equilibriumextract testing along with the greenhouse
bi oassay using the soils and crops of interest. To
date, we have certified and tested several CCPs and
various conbined CCP waste residuals for use of oi
amendnent s.

Overall it's nmy opinion that the existing
federal and state regulatory prograns as | just
tal ked about do allow for, and in fact, require
sufficient testing and appropriate nmanagenent practices
of coal fly ash and related CCPs when
utilized in both mne [and and agri cul tural
environnent. | do realize that state regulatory
packagi ng vary but particularly on active surface
mnes. All states nust conply with the m ni num
standards of the SMCRA program

In summary, | support the continued
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beneficial utilization of coal fly ash and ot her

appropriate CCPs on surface mne |lands. And |

particul arly support their use for neutralizing

acidic coal or processing waste materials. CCPs used

in this fashion nust be tested, and the long term

geochem cal stability of the materials as placed nust

be insured. However, the net benefits fromutilizing

appropriate coal fly ash material to offset acid m ne

dr ai nage production and to inprove mne soil quality

in the Appal achian coal fields are potentially very,

very | arge.

And | will turn in a detailed and fully

docunent ed paper in support of this with all the

references and data sets. And | can assure you there
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are extensive data sets avail able on the effect of putting

CCPs in a mne backfill environnment and what

the long -- the effects are on water quality.

RI CHARD KI NCH:  You nenti oned doi ng sone of

these studies for a two-year period and also this

| ong term geochem cal stability nust be maintai ned.

And

was wondering if there were any other estinmates
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of translating from-- this works for two years to
long termstability and what you or the state or
others may nmean by long-termstability.

LEE DANI ELS: W actually ran one of the
trials for three and a half years, but still, the
time franes involved, | am convinced, that as |long as
we can accurately estimte the aci d-based bal ance,
there is a trenendous |iterature based on acid-base
accounting and how to offset long-termacid m ne
dr ai nage usi ng that approach.

So | think as long as we can rigorously
estimate, what is the al kaline | oading of the ash and
bal ance that against the acidity, that we're tal king
| ong-term decades |ong effectiveness. The problem

would be if you critically underload that alkalinity
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and if the system goes acid on you, then you definitely

have problens. But again, we need

conservative estimtes of the al kaline |oading from
the fly ash, and it's a very sinple procedure to do
that acid base accounting at that point in tinme. And

| believe that that is the long termsolution. Thank
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you.
THEA MC MANUS: Thanks, Lee. Next is

Bradl ey Paul fromthe University of Southern

I11inois.

BRADLEY PAUL: | woul d have to be
different. [I'mDr. Bradley C. Paul. [|I'ma mning
and m neral resources engineer from Southern Illinois
University in Carbondale. | specialize in surface

m ning, reserve estimation and the managenent of
utilization by-products. The work that I'mto be
describing is nostly work that | have done nysel f.
This work has been sponsored by organi zations |ike
the National Mne Land Recl amation Center, the
II'linois Departnent of Natural Resources, the U S
Department of Energy, and the Illinois C ean Coal

Institute. And | give themcredit for that support.
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The coal that we have in Illinois was originally

formed from plaque material and soils that
settled in the bottom of ancient swanps. These
materials were conpacted. We mne themtoday. Wen

this coal is burned in the power plants. The
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carbonaceous material is burned away, and the
residual soils basically become the ash that EPA is
considering regulation for.

This particular graph conpares sone typical
concentrations in soils and also in conbustion ashes
fromthe Illinois basin. What the data is basically
telling you is what any coal geol ogist could tell
you, and that is, that coal conbustion ash is baked
swanp dirt. It becomes kind of scary when you think
that there are people who are saying that we need to
have clay liners to protect us fromwater that has
been in contact with clay soil. Moreover, the
conbustion process itself stabilizes a lot of the
nmetals that are in here as illustrated by this
particul ar graph conparing spoil material from
I[I'linois mne sites with conbustion residues from

simlar coals.

And the thing that I'd like you to note from

this particular graph is that the spoi
materials are, in fact, nore active and nore

| eachabl e than the coal conbustion ash and that's not
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surprising. |If you stick half the stuff in glass,
it's a very stable phase, it'll break down over
geologic tine only. There are a nunber of
considerations in the Illinois coal field that
provi de a uni que opportunity for placing these
mat eri al s, natural hydrol ogi c contai nnment.

I f you | ook, for exanple, at our Forsythe
Energy Nunber 5 mne field site, the rock |ayer
i mredi ately below that kit has a natural hydraulic
conductivity of 10-11 centineters per second. Most
of our coal deposits are underlain already by a thick

| ayer of underclay for those people who |ike clay

liners. |If you |look at -- Peabody nunmber 10, which
is an underground backfill placenment, we did this for
subsi dence control. Qur nost perneable |ayer was a

coupl e of feet above the coal seam The fracture

hydraul i c conductivity of this particular site was

10-11 centineters per second on the fracture zone.
Inthe Illinois coal |ayers, a blot of our brine

| ayers are fairly close to the surface, about

100 to 300 feet down. And it's interesting to note
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not her nature's testanment to the [ack of m xing.

The

salt is not getting up into the fresh | ayers above.

A | ot of these underground

m nes, when we pl ace

material, are going to be down in these brine |ayers

al ready, and nother nature's already's given her

testanment that there is no way in heck that trace

metals fromthis swanp dirt

is ever going to get up

to the surface and into your drinking water.

Little bit on the subject of underground

backfills, and that is the

coal basin you heard a |lot of horror stories about

[Ilinois, the Illino

is

the nightmares of acid m ne drainage in Appal achi a,

our nightmare i s underground m ne subsi dence.

e

have sim | ar acreages available in Illinois coal

basi n.

In the past, when half of soneone's house

drops into a pit, you get t

o cry about it, but

there's not a whole lot that you're able to do in

that situation because of the cost of backfilling
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with traditional materials is going to run you about $60

per cubic yard of materi al

pl aced, and unl ess
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that's one very valuable historic structure, you
can't afford to do it.

Wth the prograns that we've devel oped for
U S. Departnent of Energy and a nunber of other
peopl e who have been working on simlar schenes, we
can put these materials into underground mnes to
stabilize agai nst subsidence for under about $4.50 a
ton. And changing the cost of this kind of work by
an order of magnitude changes the entire world in
terms of what we can do as far as stabilization. But
remenber, we're tal king about sites that have natural
hydr ogeol ogic barriers already built into it. This
stuff is not going any pl ace.

They tal ked about and admtted that there
were a |lot of very beneficial uses of putting coal
conbustion ash in the mne sites; A fact that | echo
al so. However, there were indications that there
m ght be such things as universally poor or bad
practices. And one of the things that was hinted at

as a universally bad practice was to put coa
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conbustion residues in direct contact with groundwater.
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Qur Forsythe Energy Nunber 5 site is a

closely nonitored exanple of this sort. W placed
120 tons of material into a surface strip pit. The
mat eri al consisted of approxi mately 90 percent of
sulfite rich scrubber by-products stabilized with PC
fly ash at a ratio of about 3.125 to 1. It also
consi sted of synthetic scrubber gypsumand it al so
consi sted of sone PC bottom ash as well.

Prior to placenent of anywhere of this
material, our state environnmental protection agency
put nonitor wells upgradi ent and downgradi ent at the
site for us, so that the downgradient wells would be
15 nmeters away fromthe edges of the field for us to
monitor. W nonitored the site for a full year prior
to the placenent of any material to collect
background natural water quality data, and we al so
took water fromthe upgradient nonitor well, and we
used it for colum | eaching experinments on any
material that was considered for that fill and ran
t hose experinments for a period of three years to

determ ne what the effects would be on the water.
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We did extensive nodeling at this particular

site. This is an exanple on the kind of
t hi ngs we saw com ng out of the colum that we have
since confirmed fromwork at the actual site and that
is this material will suck the heavy netals out of
the groundwater, not put themin. |In fact the only
things that we can really find com ng out of the ash
in contact wwth the real groundwater was boron and
nmol ybdenum and after assessi ng whether there was
anyt hi ng downgradi ent that nmay be heard from boron
and nol ybdenum we went ahead and we placed a fill.
What we found, we were going to use boron and
nmol ybdenum to trace the plunme and help us to
calibrate or nodels so that one of the products of
this study was supposed to be a calibrated nodel that
was actual |y capabl e of echoing sonme real world
dat a.

W ran into a little problem Soil sucked
up all of the boron and nol ybdenum before it could
get to our nonitor well. 15 meters away we can't

transport. W got 120 ppm boron in the doggone fill
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itself and | can't transport it 15 meters. There no
way in heck with any set of paraneters that you can run
in those nodels, to say that plunme hadn't hit
those nmonitor wells years ago. W' ve been nonitoring
this site for five years. It's not going anywhere.
Anot her thing that was asked about was
wel |, what's going to happen when all the alkalinity
is stripped out of the ash. W took sone FDC ash and
we had a nasty little acid, like, 2 mllion gallons
of water, nastiest stuff |I've ever seen in ny life.
At any rate, we took 160 tons of FDC fly ash and shot
it directly into the water. The water consuned
literally all the readily released alkalinity in this
ash. We never got the pH above 3.5. This is what
the netal s | ooked like. Everything going down.
There's nore data where that cones from but we were
taking out a lot nore netal than anything that could
possi bly been stripped out of that ash. Direct
contact with nasty, acidic water. Plunes not going
anywhere fromthis kind of stuff.

One of the special benefits that we got
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fromusing the ash in this way is that only about

half of the alkalinity is quickly and easily rel eased

and avail able. The other half

when we took those precipitates down to

the bottom of the | ake, we basically stabilized them

agai nst any sort of rerelease. There are no other

materials available to us in AML programthat have

those kind of tinme-rel eased properties to them Now

it's great for us when we're doing acid m ne drai nhage

however. It can raise havoc with people's conputer

nodels. There's severa

things that need to be

checked very closely in | ooking at a conputer nodel

assessnment of risk. And | bring up these because

sone of these kinds of problens do,

unfortunately,

show up in the nodeling that EPA has done for their

ri sk assessnent purpose.

Fi rst questi on,

constant sort concentration?

do the nobdel s assune a

One of the things that

you see when you a ASTM open columm | eaching, or a

nunber of other tests where you stage and change the

vol unes of water,

is by about the eighth or

16th core
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is much sl ower rel eased so
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vol une, nost of your trace elenments are | eaching at a

concentration 1/10 of what you saw initially. [If you

do not decay the concentration over tinme, you're

going to overpredict your plune. Unfortunately, this is

a problemw th the work that was done in the EPA

assessnent.

el ements avail abl e?

Does t he node

check for anpbunt of trace

Thank goodness the EPA nodel s

basically did check to make sure they didn't keep on

| eaching arsenic long after al
source was gone.

effectively.

However,

that is the assunption that virtually al

particul ar trace el enment

t he arsenic of the
So they did catch that one rather

an associ ated problemw th

of a

is avail able for quick

rel ease at an initial concentration. Renmenber that a

ot of these materials are in glass phases they wl|

be rel eased over geologic tine, not over

spans.

human life

The assunptions nmade in a conputer node

was virtually everything was readily avail able for

| eachi ng.

In fact,

according to the EPR

data and
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data from nost other places, you' re only going to
have about 10, maybe at the very best, an occasi onal
ash will have 50 percent of sone isolated m neral
that you can release. Mostly it's nore |ike about 10
percent. Unfortunately you plug into the nodel an
assunption that everything is | eachable, and you just
made an order of magnitude error in ternms of how nuch
materi al you have. Please renenber that the
sensitivity analysis on the EPA study showed t hat
this was the nost sensitive paraneter and nost
capabl e of follow ng up a nodel risk assessnent.
Finally, and this is something -- | teach
oil reserve estimation. It's very difficult for ne
to sane side of hysteria when | see sonebody make a
m stake |like that. Mst trace elenents are highly
| ognormal |y distributed. The result is that when
sonebody goes charging in and starts taking straight
numeri cal averages, and conpiling data together, the
upper tail outwires are going to pull your estimtes
way up. That's why you have to use geonetric neans.

Alot of literature on that subject when you're
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considering things like that. If you run a Mnte
Carl o sinmulation assumng a uniformdistribution,
when in fact your actual source is |lognormally
distributed, you' re going to have a disaster.

Wiy am | so sensitive to this sort of
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thing? In the mning industry, a lot of the things that

we try and mne are available in only trace

anounts. |If you go charging after a mneral deposit
thinking that you're going to mine it and nmake a
fortune, even though there's nothing wong with your
sanples, if you do not handle that |lognormality, you
wi |l overestimte your inconme, and we've |learned in
t he school of bankruptcy what happens to poor dunb

fools that do things |Iike that.

In the risk assessnent process here, EPA is

considering the cost of, and the benefit benefits
avail able. You're basically |ooking at the sane
problem we are. Your earnings are neasured in
sonet hing other than dollars. They're neasured in
ri sk from exposed popul ations, but it's the sanme

problem and you're going to have the sane result if
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t hose | ognormal distributions are not accounted for.

And according to the appendices of the risk

assessment docunents, they are not.

Finally, problens in the area of econom c

assessnment. In terns of the cost, they | ooked at the

size of the industry considering conbined generation

transm ssion and distribution systens. In the world of

deregul ati on, everyone knows a generation is going

to be separate fromtransm ssion and distribution.

Resul t:

The regul ated entity has only 40 percent or

| ess of the incone that was originally being

projected in the study. They used a 40-year

anortization period for the capital cost associ ated

with their facilities. A coal conbustion power plant

has a life span of about 50 to 60 years and a | ot of

the facilities were already tal king about 30-year old

power plants. They don't have enough life left for

sone of the things that are assuned.

Finally, they considered only the cost of

managenent at the site. You heard it nentioned

sever al

times in testinony given here today about
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peopl e back- haul

ng. That's because back-hauling is

one heck of a |ot cheaper than front hauling

materials. There is a big cost difference if you

wi nd up banning mne fill types of applications.

Put it

all together. Take a |look at it,

and what you're tal king about doing is knocki ng out

40 to 80 percent

of the bottomline of affected

generating entities. Not only would that effect

viability of coa

conbustions, you're tal king about

taking out entire conpanies. Including at the 80

percent end, it j

ust so happens that ny rural

el ectric cooperative |ooks |ike exactly Iike your

smal | power plant exanple in terns of size and

everyt hing el se.

In summary, then, coal conbustion ash is

old swanp dirt.

vari ety of ways

It inproves mne reclamation in a

It can and has been put in direct

contact with groundwater w thout adverse effects.

can and has been

pl aced in direct contact with acid

m ne drainage without ill effects. The risk

assessnent nodel

drastically overestimates things

| t
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that are major problens with the probability
distributions. The cost inpacts are underesti nated.
There are a lot of things that are uni que and
avai l abl e at local sites. The state regul ator know
t hese. They know how to handl e them They can deal
with the difference between the m dwest and
Appal achia. Let the state regulators control the
practice of mne filling. They' re doing a darn good
job. And in conclusion, don't be afraid of the dirt.
THEA MC MANUS: Thank you Dr. Paul .
t hi nk we should take a ten-m nute break. It's about
10 of 3:00. Wiy don't we resune at 3:00. And at
that time, Sean Giggs wll be giving his
presentati on.

(A recess was taken.)

THEA MC MANUS: W have four nore
presenters this afternoon. Sean. W have Sean
Giggs fromliIndiana Electric Associ ation.

SEAN GRI GGS: (Good afternoon. M nane is
Sean Giggs, and | will be presenting comments today

on behal f of the Indiana Electric Associ ation, or

193



10

11

12

13

14

15

16

17

18

19

20

21

| EA.  The Indiana Electric Association is conprised
of five nmenber conpani es including Northern |ndiana
Publ ic Service Conpany, Synergy, |ndianapolis Power &
Li ght, American Electric Power, and southern |ndiana
Gas & El ectric Conpany.

Col l ectively, IEA' s nmenbers supply electric
power to several mllion residential comercial and
i ndustrial custoners in Indiana. |EA appreciates the

opportunity to express its views on the inportant

194

i ssues outlined in EPA's Report to Congress on waste from

t he conbustion of fossil fuels. The EPA

adm ni strator and her staff are to be commended for

t he conprehensive eval uation that has al ready taken
place with respect to many of the issues addressed in
the Phase Il report. |EA supports EPA's tentative
conclusions that coal fired, utility co-nmanaged

wast es should remain exenpt from RCRA Subtitle C
regul ations and that nost, if not all, beneficial
uses of these waste should also remain exenpt from
Subtitle C regul ations.

| EA's comments will focus on the benefici al
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use of coal conbustion products as mne fill. |1EA
bel i eves one, that the replacenent of coal conbustion
products back into the m ne environment poses little
or no potential risk to human health or the
environment; two, that such practices are currently
subject to industry waste managenent practices in
state regul atory controls that are both adequate and
effective; and three, that Subtitle C regul ations
woul d not effectively address the issues associ ated
with CCP placenent in mnes at reasonabl e cost.

VWhile nmy comments wll focus on the mne fil
i ssues that | just outlined, IEA s review of the
adm nistrative record conpiled to date in this
proceedi ng, indicates that several |ndiana sites have
been suggested as so-call ed danage cases. |EA
bel i eves that these characterizations are highly
m sl eading. Tinme permtting, | wll address sone of
t he I ndi ana sites about which concerns have been
rai sed to EPA by the Hoosier Environnental Council.

First, the replacenent of coal conbustion

products back into the m ne environment poses little
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or no risk to human health or the environnent. There
is substantial scientific evidence denonstrating that
| ndi ana CCPs produced by co-burning and co- managed
operations are not hazardous. A joint study of

| ndi ana coal ash conducted by the University of North
Dakota Energy and M neral Research Center on behal f
of governmental industry and environnental interest
groups i ncludi ng Hoosi er Environnental Council,

concl uded that none of the CCPs tested in the study
was hazar dous using any | eachate testing nethod.

Even though CCPs pose no risk to human health and the
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environnent. The tangi ble benefits of placing CCPs back

into the mne environnment were very substanti al
and shoul d be preserved, even encouraged in EPA' s
final regulatory determ nation

The foll ow ng benefits have been identified
even today. One, the natural alkalinity of CCPs can
mtigate the negative environnental inpact caused by
acid mne drainage. Two, CCPs are simlar in
conposition to the natural materials found at m ne

sites, and are therefore ready acclimted into the
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subsurface environnment through adsorption,
attenuation, dispersion, and dilution processes.

The CCP placed as mne fill will represent
only approxi mately one percent of the total disturbed
material at the mne site. Three, the post mning
environnent is already disturbed by the coal
extraction process. By using CCPs for mne fill, the
need for additional, undisturbed greenfield areas
where CCP storage and di sposal can be mnimzed. And
fourth, the use of CCPs as mne fill will mnimze
the need for borrowed materials required for m ne
reclamation activities perfornmed pursuant to surface
m ning control and reclamation act regul ations.

The direct benefits to the mning

envi ronment specifically, and indirect benefits to

t he broader environnents in general, far outweigh any
negligible risks posed by CCPs that are used as m ne
fill. EPA's Phase Il regulatory determ nation should
strongly encourage responsi ble reuse of CCPs as m ne
fill.

Second, CCP storage and di sposal practices
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including mne filling are currently subject to
i ndustry waste managenent practices and state
regul atory controls that are both adequate and
effective. Indiana's electric power generators have
been proactive in addressing environnental concerns
associated wwth CCPs. Although industry landfills
and ash storage areas were constructed in conpliance
with all applicable |aws and regul ations at the tine
they were built, sonme of which were built in the
1950s, sone environnmental concerns have arisen.

| want to be as clear and candid as |
possi bly can on this point. Sone CCP storage and

di sposal sites in Indiana have rel eased contam nants
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above background concentrations into the environnent.

These few sites, however, are atypica

and are not representative of CCP sites in general.
In those isolated instances in which peculiar

ci rcunst ances have resulted in mnor environnental

i npacts, the materials disposed of and the pl acenent
practices foll owed are not representative of current

i ndustry practices and materials. A few |Indiana CCP
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| andfill sites have undergone, and are currently
under goi ng corrective actions on either a voluntary
or state agency directed basis. These corrective
actions are required by state landfill regul ations
whenever a rel ease exceeds background
concentrations.

In some instances, old CCP landfills are
bei ng capped or | eachate is being collected, even
t hough these protected neasures were not required
when the landfills were originally constructed.
Today, any new construction or major nodification of
a CCP landfill is subject to state regul ations that
require the utilization of liners. At mninum al

I ndiana CCP |l andfills are being nonitored to insure

that any problens are identified in a tinely nmanner.

| ndi ana, the nearest groundwater nonitoring wells
at CCP landfills are placed within 50 feet of the
di sposal area boundary, conpared to the 150 neters
requi red by federal Subtitle D regulations, nine
times cl oser

In short, Indiana disposal sites are in
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full conpliance wth applicable state and federal
regul ati ons including, when necessary, corrective
action requirenents. Wth respect to m ne pl acenent
of CCPs, Indiana requires that all proposed for

di sposal be characterized using bul k anal ysis as well
as short and long termneutral |each test nethods.
Furthernore, an extensive characterization of the
site, a hydrogeol ogi cal study and groundwater
nmonitoring around the CCP mne fill area is required
for each permt issued.

Since 1992, |ndiana has operated under a
pol i cy menorandum governing the use of CCP as m ne
fill. 1n 1998, formal rules were proposed and
prelimnarily adopted by the Indiana Natural
Resources Conm ssion. Final approval of these rules
as subsequently anended is expected late this year.

In addition, the Ofice of Surface M ning,
| ndi anapolis field office, accounted a study in 1997
to determ ne whether the Indiana Division of
Recl amati on was "properly adm nistering their surface

m ning programresponsibilities by requiring al
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operators to develop effective handling, disposal and
monitoring plants to insure the protection of
hydr ogeol ogi ¢ bal ance. "

After reviewing all 13 mne permts that
didn't allow the placenent of CCPs at mne sites, the
OSM st udy concl uded that Indiana was properly
adm ni stering the placenent of CCPs.

In response to a question posed earlier by
M. Wttner, | would like to say a word or two about
whet her m ne placenent is disposal for beneficial
use. In Indiana, it depends. Certain applications,
particul arly subsi dence control, are considered
beneficial use, whereas the placenent of CCPs sinply
for reclamation, that is, to fill the hole, is
di sposal under Indiana's program | EA believes these
distinctions are arbitrary and underval ue the
indirect environnmental benefits of wusing CCPs for
recl amati on.

Do perceptions nake a difference?
Definitely yes. The beneficial reuse of CCPs

excl uding mne placenent for reclanmation which is not
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considered a beneficial use in Indiana, declined by
25 percent as a result of Indiana' s characterization
of FFC products as coal conbustion waste. Wste is a
word with bad connotations, and the choice of
descriptive ternms |ike disposal versus beneficial use
by EPA, wll have a very significant inpact on public
perception regarding these nmaterials.

| ndi ana' s experience with CCP placenent in
m ne environnents over the | ast seven years has
denonstrated that the conbination of industry waste
managenent practices and state regulatory controls
are adequate and effective to address any potenti al
envi ronnental concerns. A summary of the |ndiana
regul atory perspective witten by M ke Sponsler of
t he I ndi ana Departnent of Natural Resources, is being
submtted with ny comments today.

Third, Subtitle C regulations would not
effectively address the issues associated wth CCP
pl acenment in mnes at reasonable cost. Subtitle C
regul ations provide uniformty and consistency in the

managenent di sposal of hazardous waste. CCPs are not
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hazar dous wastes and do not pose the type of risks
that associated wth other federally regul ated

hazar dous wastes. Each mne site is

hydr ogeol ogi cal ly conpl ex and uni que. Each mne site
has nunerous site specific issues and consi derations
that nmust be evaluated to determ ne whet her and how
mne filling should occur at a particular site. In

| ndi ana, such determ nations are made by the |ndiana
Department of Natural Resources during the m ne
permt approval process.

By considering the placenent of CCPs into
mnes in a wholistic fashion at the permtting stage,
adequat e eval uation of site specific factors can be
made on a case-by-case basis. In addition, the
benefits of placing CCPs back into the m ne
environnent to address acid m ne drai nage and
subsi dence i ssue can be intelligently planned for the

maxi mum benefici al effect.

The need for case-by-case analysis strongly

suggests that bl anket federal regulation is not the

nmost efficient or best approach. |EA also has
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concerns about the cost effectiveness of inplenenting
any Subtitle Cregulations with regard to the use of
CCPs in mne fill applications. Until specific
regul atory alternatives are proposed, the ultinmate
econom ¢ i npact could not be reasonably eval uated.
However, the econom c incentives for using CCPs as
mne fill are marginal due to the significant
transportation costs and regul atory conpliance costs
that are currently in place. And any additional
regul atory burden could easily tip the bal ance away
fromusing CCPs as mne fill.

THEA MC MANUS: Any questions?

SEAN GRIGGS: | did, if | could have one
nmore mnute, to address two specific sites that
M. Stant brought up this norning. A third site that
he brought up, | understand EPA representatives wll
be visiting next week, and I will leave it to you to
make your own determ nations about that site. But |
think in fairness to these sites, | should say
sonmet hing about them The two sites that |I'm going to

refer to are the Schaffer site and the A B. Brown
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site in Indiana. They have been indicated as having
significant environnental concerns and that EPA
shoul d pay special attention to these sites in
reaching its final regulatory determ nation
M. Stant's suggestion that these particular sites
are sonmehow representative of CCP storage and
di sposal sites is sinply wong. | will try to set
the record straight as best | can.

Both Schaffer and A.B. Brown are on site
landfills that placed FGD nmaterials froma dual
al kal i zed scrubber system This type of FGD materi al
iIs unique to these two sites in Indiana, and perhaps
in the country. Schaffer converted its dua
al kal i zed scrubber systemin late 1997, and that
means it no |longer nmakes this particular material,
and now nakes material that is wall board grade
gypsum In addition, only localized nonitoring
wells, two of which are placed at the waste boundary,
show any contam nati on.

Monitoring wells placed further fromthe

waste but within the site boundary show no contam nation
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what soever. Mst inportantly, one half

of the affected landfill was capped in 1998, and the
other half is being capped this year with a conposite
menbrane. The Schaffer site is not a typical site
and is not representative of CCP sites in general or
m ne placenment specifically. A B. Brown also uses a
dual al kalized systemthat produces wall board grade
gypsum Since at |least 1996, all new FGD materi a
produced, that is, 100 percent, has been reused for
beneficial and profitable use. To address the
material that was historically placed in this
landfill, the operator voluntarily installed a slurry
wall to capture any contam nants. However, it
appears that contam nants have been trapped outside
the slurry wall wth a slope back towards the wall
and have been continued to be nonitored by the
monitoring well since the slurry wall was installed.
Therefore, there is little -- it's clear why there
has not been a reduction in the |evel of contam nants
at this site. The sanme groundwater is being sanpl ed

over and over again. The operator is currently



10

11

12

13

14

15

16

17

18

19

20

21

punping these wells to elimnate the pooled,
preexisting water, and we're confident that the
contam nati on about which concerns have been raised
will be elimnated.

In any event, the Schaffer and A B. Brown
sites are historic landfill sites that applied
atypical CCPs. They are sinply poor candi dates as
case studies for making generalizations for CCPs.
Thank you.

ANDREW W TTNER: Why do you say these was
uni que, and what do you nean by that? Are they the
only two in the country wth respect to what they are
generating, apart fromthe disposal practices?

SEAN GRIGGS: They are definitely the only
two in Indiana. W are unaware of any others in the
country that have used this particular scrubber
technology. It results in relatively high salt
concentrations, and many of the contam nants that are
bei ng conpl ai ned about are salts, not netals. 1In one
case, the site has ceased using this particular

technol ogy to recover sulfur, and the other one they
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have found a clear beneficial use of the material,
and are selling the material into the marketpl ace.

THEA MC MANUS: Thank you, Sean, for that
presentation. Next we have WlliamMIller fromthe
University of Ceorgia.

WLLIAM M LLER. Good afternoon. M nane

is WlliamMIller. 1'ma salt scientist at the
University of Ceorgia in Athens, Georgia. 1'd like
to address two different topics, | guess, in ny tine

this afternoon having to do with ny experience with
fossil fuel combustion wastes, particularly ny
research experience over the past ten years worKking
with different fossil fuel conbustion waste,
specifically wwth fly ash and with flu gas
desul phuri zation gypsum And say a quick word about
the risk assessnent contained in the Report
to Congress which has already been discussed to sone
degr ee.

About ten years ago we started working with
a group at the University of Georgia. Wth Georgia

Power Conmpany, w th Sout hern Conpany, the major power
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producer in southeastern United States | ooking at a
by- product gypsum material that they were producing
under a clean coal technology program It was
relatively pure gypsum material. They were | ooking
for beneficial uses besides wall board, and we began
appl ying gypsumto soils in the southeast, which are
traditionally Iow in calciumand need additional
cal cium source. Actually, besides conmerci al
i mestone, gypsum has sone special properties that
make the cal ciumnore soluble, nore liable to nove
within the soil profile. And what we found is sone
very beneficial effects, |land application of rates
fromthree to five tons per acre of gypsum really
just a single tine application. Wen we neasured
yields of alfalfa and al so row crops, even five or
ten years later, we get very large increases, in sonme
cases, in yields of these agricultural plants.

After a five-year study we found no adverse
environnental inpacts of applying this gypsum
material. It was very pure, had a very |ow neta

content. And even gypsum material that had roughly
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50 percent fly ash mxed into it due to the fact that
they would turn off the electrostatic precipitators
and collect the fly ash in the desul phurization
vessel, that material al so had the sanme beneficial effects
on crop growth, and even though there were
hi gher | evels of contam nants obviously in that
material, there was very little environnental inpact.

We neasured uptake in crop plants of a
range of regulated trace netals. W neasured
novenent of these materials through the salt profile,
and were unable to find significant, environnentally
significant differences between untreated plots and
these treated plots. So we believe flu gas
desul phurization gypsum has a real place in
production agriculture in the southeastern United
States, particularly for | egum nous crops that have a
real high calciumdemand. |It's a high cal cium
mat eri al .

About five years ago, we started anot her
project, this tinme working with EPRI to | ook at a

range of fly ash materials m xed with other types of
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wastes. The idea here is that we would take fly ash
sanples, mx themwth organic wastes, and custom
blend fertilizer materials that would be able to have
specialty uses within the agricultural and

horticul tural markets. W mxed fly ash with sewerage
sludge, with different kinds of ani mal

manures, we palletized it, we did all kinds of new
and creative things with it to try to produce
products that could be marketed for soil amendnent in
production agriculture fornulated as potting m xes
for horticultural production, and also use in m ne

| and reclamation as top dressings for sone very rocky
soils that were difficult to revegetate due to the
limted water-hol ding capacity.

The results of that experinent and all of
this is detailed in ny witten report which wll be
submtted to the docket, is that even though fly ash
has a -- probably a nore |imted range of beneficial
effects for crop growmh and for soil properties,
there were still sonme definite yield increases, we

were able to blend the materials that could be used
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as fertilizer substitutes, and that were definitely
beneficial in ternms of specialty applications. W

had sonme very good results with horticultural crop
growt h, maki ng synthetic potting m xes, using

different kinds of ash materials including bottom

ash, and were able to show that again, environnental
i npacts were quite |ow for nost of these ranges of

ash materials. W had 25 different ash materials

t hat we eval uat ed.

Now ash is a very, variable material. W
had sone ashes that were very |low in contam nants;
sone that were relatively high. Qoviously, this is
rel ated back to the kind of coal that's burned. And
when we | ook at |and application of ash material s,
certainly we feel like one needs to | ook carefully at
the conposition of the ash that's going to be applied
and not sinply blanketly say a certain anount of ash
can be applied w thout sone reference back to the
| evel of contam nants and al so the level of nutrients
and the physical condition of that ash has to be

considered in terns of the value of that material in
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an agricultural setting.

We did some work on the econom cs of this.
Certainly there is sonme fertilizer substitution val ue
in the horticultural market. This material has
definite val ue because of the high cost of nany of
the potting -- conponents of potting m xes. And
eventually we feel that fly ash will have a definite
mar ket value in an agricultural setting.

Wth respect to sonme of the environnental
i ssues, and specifically the risk assessnent that was
performed in the Report to Congress, Dr. Chaney, |
t hi nk, nmentioned that many of the assunptions in the
ri sk assessnment probably are flawed and that that
really needs to be re-examned in |light of sone nore
realistic estimtes of sone of these paraneters. The
idea that a child eating a gram a day, 365 days a
year of soil, alnost up to the age of 18 years old,
that is the scenario that's limting our ability to
manage soils out in the field. That risk pathway
really needs to be exam ned to nmake sure that we know

what the distribution of those children are, what the
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actual consunption is, and what the risk is to that
popul ati on of children.

| think the idea that the background soi
| evel s in many cases | ower than the EPA hazardous
| evel has already been brought up. W have many
soils in CGeorgia that contain 20 to 30 ppm arsenic
due to either natural background | evels or due to the
fact that they've have arsenical pesticides applied
them so that probably constitutes a risk, but |
think we need to balance that out and try to see if
children really are at risk fromthose kind of |evels
of arsenic.

The biggest factor in the risk assessnent,
the way | ook through it, is that EPA probably needs
to nore clearly define the scenarios that are
actual ly being considered, how do these children
actually get exposed to this soil, to find the
distribution of values that are likely to occur for
vari ables like ingestion rate, exposure duration, and
things like that that may be | ess than exactly

realistic. And the idea of using high end and
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central tendency concepts probably needs to be

rel ooked at. Sone of these central tendency val ues

seemto be nore |ike high end values in many cases.

My personal feeling is that sone gui dance

probably needs to be supplied by EPA for the

agricultural use of these kinds of materials,

particularly given the fact that many of these

mat eri al s have a very wi de range of contam nant

concentrations. Again, we've had sone ashes that are as

low as a few ppmin arsenic, sone are up above 400

ppmin arsenic. You cannot sinply say that a certain

application rate is acceptable and another rate is

not acceptable. W certainly have been using the 503

B regul ations as a way to gauge whether we're high or

| ow on cont am nant | evel s. |t

is only arsenic that

really that ever bunps against the ceiling. Mst of

the other contan nants are much | ower than that.

The chem stry of arsenic in a fly ash

material is much different than it is in sewerage

sludge. So in ternms of applying 503 B regul ations to

i norganic wastes like fly ash,

think that has to be
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evaluated really on a netal -by-netal basis, to make
sure that the kinds of chem cal reactions occurring
in an ash material can be understood in a way that we
realize the difference between that chemstry and
what's going on in an organic m xture |ike sewerage
sludge. And | think that can be done, there's enough
expertise out there to be able to do that. And if
that's done, | think these materials can be used
safely and effectively and represent a resource in
agriculture that can avoid the cost of landfilling, and
probably substitute for a fair anmount of
fertilizer and other inputs into agriculture. Thank
you.

THEA MC MANUS: Thank you, WIlliam And
next we have Dorothy Mcdincy fromthe U S.
Generating Conpany.

DOROTHY MC GLI NCY: There's only one nore
after ne. We can do it.

Good afternoon. | appreciate the
opportunity to submt coments to the Environnenta

Protection Agency on the Report to Congress. M nane
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is Dorothy Mcdincy. I'ma licensed site

prof essional in the Comobnweal th of Massachusetts. |
work for U S. Generating Conpany providing technical
support to our plants on waste issues, hazardous

mat eri als and renedi ation activities.

Throughout our affiliates, U S. Gen owns
and manages a portfolio of 30 rating plants and
contracts that conprise 7,700 negawatts in 10
different states. Qur conpany produces electricity
froma variety of sources; coal, oil, gas and hydro.
US Gen is wholly operated, owned by PG&E Cor porati on,
a national energy services hol ding
conpany based in San Franci sco whose busi ness
enconpasses power generation, natural pipelines and
i quids, whol esal e energy trading, retail energy
sales and regulated utility services.

Now back into the comments. Mre than half
of US GCen's plants could be directly inpacted if
ash managenent activities were regul ated under
Subtitle C of RCRA. W comend EPA on the

conprehensive nature of the Report to Congress. |In
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general, we agree with EPA' s determ nation that the
el ectric power industry has a significant |evel of
installed environnmental controls for nanagi ng wastes
that were studied in the report.

The majority of states have regul ati ons
controlling ash managenent. There are extrenely few
cases of docunented danage cases associated with
managenent of wastes that were studied, and the ash
typically does not exhibit characteristics of
hazardous wastes. U. S. Gen support's EPA's
prelimnary determ nations to retain hazardous
exenptions for fluidized bed conbustion wastes;
co- managenent of coal ash with all things studied in
the report; the co-burning of coal w th other
fuels; the burning of petroleumcoke, non-utility
conbustion waste, and natural gas conbustion waste.

We strongly encourage EPA to finalize the
hazardous waste exenption for these wastes. W al so
urge EPA to consider information presented during the
comment period to re-evaluate your position

concerning the use of ash in mne filling, mne
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reclamation, agricultural uses, and in oil ash
managenent activities. W believe that in posing
hazar dous waste regul ati ons on ash managenment w | |
have a far greater inpact to econom cs than those
outlined in the Report to Congress. And it may have
significantly inpacted the environnent by preventing
mne reclamation in the United States.

The followi ng testinony pertains to
flui dized bed and oil conbustion wastes and the
managenent of those wastes used by our conpany. U S
Gen will be submtting comments on or by June 14, 1999
to support this testimony. U S. Gen affiliates
operate two waste coal <circulating fluidized bed,
conbustion, electric generating facilities in
Pennsyl vania. U.S. Gen has reclainmed nore than 770
acres of the abandoned coal mnes in the past six
years.

Qur Pennsyl vani a pl ants have been
recogni zed specifically for their mne reclamation
activities through awards received fromthe state of

Pennsyl vania and fromthe Ofice of Surface M ning



10

11

12

13

14

15

16

17

18

19

20

21

for their environmental excell ence.

W are a nenber

of ARI PPA, and Barry Scheetz's comments were sone

t hat we hel ped contribute to.

Based on the operating experienced to date,

U S. Gen believes that fluidi zed bed conbusti on ash

provi des significant benefits to the environnment and

to the econony. The operations have already been

descri bed. W renove excess fuel fromthe abandoned

m nes, we take it to the power plant; we burn it

with some |linestone for acid gas controls, then we

take the al kaline ash back to the mne site; we

actually operate our mne sites in Pennsylvania and

we conpact it greater and put a top cover of soil,

grass and other vegetative covers.

The work's done

accordance with Pennsyl vani a DEP requirenents.

I ncl uded in an appendi x of today's

testi nony, are sone photographs of before and after

sites -- photographs of our sites.

Qur ground wat er

and surface water nonitoring data for these sites in

Pennsyl vani a show i nprovenents in water quality at

t he abandon m ne recl amati on sites.

G oundwat er and
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surface water quality are nonitored for approxi mately
25 netals and inorganics on a quarterly basis, and
the data regularly provided to Pennsyl vani a DEP
Water quality inproved for a variety of reasons we've
been di scussing, but we've actually seen it at our
sites. W believe this is because there's a reduced
| oading of total dissolved solids, and of netals and
water leaving the strip mne. The ash, because of
t he pozzol anic characteristics, sets up |like a cenent
providing the structural stability and m ni m zi ng
infiltration which hel ps generate the acid m ne
dr ai nage.

US GCen will submt additional data from
our mne reclamation sites in our formal comments,
but 1've al so i ncluded sone actual data show ng graphs of
i ncreased pH from seeps at our sites and
sone other information with today's testinony. There
are econom c benefits resulting fromthe recl amation
of mnes. The reclamation of the mnes is done at no
cost to the taxpayer, to state or federal agencies,

and the recl amation benefits the devel opnment of the



10

11

12

13

14

15

16

17

18

19

20

21

222

| ocal comunity. Abandoned m nes don't provide any
commercial value to the community, and if you' ve ever
been in these areas, they really are an eyesore and
pose a significant safety to the community.

One of the ways -- another way that waste
coal facilities benefit the environnent is the way
the clean energy fromthese brand new plants has its
state-of-the-art technology that's used at these
plants. |If mne reclamation using FBC ash was not an
econom c viable alternative for utilizing our ash,
then it will be extrenely difficult for these plants
to stay in business. As a result, not only would
mning sites remain blighted, they would not becone
comercially viable properties and acid m ne drai nhage
woul d conti nue unabat ed.

The energy supplied by the waste coal
facilities, if they were to go out of business, would
i kely be supplied by older electric plants that have
| ess effective em ssions, and em ssions contr ol
technol ogies. Additionally, the waste coal

facilities in Pennsylvania were financed in part by
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state sponsored industrial revenue bonds. Adverse
action to FBC ash coul d have a significant inpact on
the financing community and on future state economc
devel opnent activities.

In sunmmary, these waste coal projects and
their reclamation of abandon mne sites are a
significant part of the state's programto redevel op
brown field sites, provide jobs and financi al
infusion to the | ocal econom es. The power plants
provide clean electricity, reduce acid m ne drainage
and inprove safety at the mne sites, all at no cost
to taxpayer or governnent funds. Again, | reiterate
that our data do show these points.

The next topic | would like to go into
pertains specifically to oil conbustion waste. U S.
Cenerating Conpany has two facilities in the

Commonweal th of WMassachusetts that uses fuel oi

generating electricity. Based on our experience, and

our predecessor who were utilities, over the past 20
to 30 years, U S. Gen has found that industry

practices have significantly proved on the managenent
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for ash managenent, specifically, oil ash storage and
di sposal. State regulations have firmcontrol over
this activity. Q1 ash managenent activity should
not be regul ated under hazardous waste regs because
adequate regul atory controls are already in place.
And 1'd like to give you a brief overview of our
operations. The two U. S. Gen oil conbustion sites
were actually described in EPA's March '99 Report to
Congress, although there were one of two itenms we'll
be specifically contesting, our ash has not been used
for -- our oil ash has not been used for structural
fills. Nonetheless, the other information in there
is correct. W have four water treatnent basins that
manage oil conbustion wastes. Three are lined and
one is unlined at one of our facilities. On a second
pl ant that burns oil, we nmanage oil conbustion waste
in four unlined water treatnent basins. These are
all small -- half acre at the nost -- basins.

Both of our oil sites are regul ated under

state groundwater discharge permt prograns. Both

have nonitoring wells around the unlined basins to
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determ ne groundwater quality. The wells are
monitored on a quarterly or nonthly basis for
i norgani cs, netals and organi c conmpounds. In sone
cases, we have nore than 20 years of groundwater
quality data for our sites.

There are no drinking water receptors
i npacted by these sites. And in the event that there
wer e unacceptabl e inpacts to human health or the
environment from our unlined basins, US. Gen would
take appropriate actions to mtigate any unacceptable
risks. U S. Gen, in addition to these unlined basins
whi ch were certainly remarked about in the Report to
Congress, we have, on site, lined oil ash landfills
at one of our properties. They're relatively small;
we have nine closed facilities. They're both |ined
and closed cells. They're capped with PVC, and we
have two active double-lined, oil ash landfills at
the site. W have, in that case which the landfills
which is ultimte disposal for our ash, we nonitor
groundwat er around those landfills for netals,

i norgani cs and sel ected organi c conpounds. W al so
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sanple the interstitial |eachate between the two
l'iners.

VWhat we found is that there is no
significant risk to human health or the environnment
fromour ash managenent facilities. W find that
Massachusetts regul ati ons require sanpling and
reporting on surface water, groundwater and soi
quality at our sites. Ash managenent activities are
controlled by a host of different regul ations,

i ncl udi ng the groundwater discharge permt regs, the
solid waste regul ati ons, Massachusetts site
assignment regul ati ons, Massachusetts conti ngency
pl an regul ati ons, which pertained to uncontrolled
rel eases of hazardous materials, and the National
Pol l utant Di scharge Elimnation System W have --
all of these permts are in effect at our sites.

We do not believe that oil conbustion waste
shoul d be regul ated as hazardous waste. As EPA notes
in volune 2 of the Report to Congress, oil conbustion
wastes typically do not exhibit hazardous waste

characteristics, and we have certainly seen that on
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our site. In addition, there's little evidence that

there's unacceptabl e risks associated with current

i ndustry practices. There is also not the weight of

evidence fromour sites nor other sites to warrant
regul ation of oil conbustion wastes under Subtitle
C.

In summary for oil conbustion waste,
managi ng them as hazardous waste i s i nappropriate
because there's a very small volunme of fossil fue
conbustion waste that are generated, our oil ash
managenents sites are | ocated at cl ose-to-surface
wat er bodies. There are no drinking water receptors
at or near any of our oil ash managenents sites.
There's a significant anmount of groundwater quality
data for our sites. And we do not see any adverse

i npacts to the environnent. Continued nonitoring

will keep our facilities in conpliance with the state

regul ati ons, which have nore than adequate contro

over our activities.

I n concl usion, we support EPA's prelimnary
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determ nation to retain the hazardous waste exenption for
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fossil fuel conmbustion waste described in the
1999 Report to Congress. U. S. Gen also urges EPA to
retain the hazardous waste exenption for oil ash and
beneficial uses of ash use in mne filling, mne
recl amation and agricultural uses. Thank you for the
opportunity to submt these comments.

THEA MC MANUS: Thank you, Dorothy. And
James Myers from USWAG i s our | ast speaker

JAMES MYERS: Good afternoon. My nane is
JimMers, and |'"mrepresenting the UWilities Solid
Waste Activities Goup today. | promse to be very
brief. But I would like to briefly touch on two
i ssues that were raised today. USWAG and nysel f was
surprised to hear clains of earlier speakers that
this report cane as a surprise, and they're asking
for an extension of the conmmon period and the
regul atory deadline, regulatory determ nation
deadline. 1've been working on this issue for the
past 10 years and have interacted with the Hoosier
Envi ronnental Council since 1992.

Hoosi er Envi ronnental Council and ot her
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envi ronnent al groups have been in contact with the EPA for

a fewyears. And in fact, have provi ded data
to the agency for this very study. Their claim of
publ i c di senfranchisenent in this process is
unwarranted. Congress specified the six-nmonth period
between the report and the regul atory determ nati on.
EPA should not ignore this clear statutory tinme table
at this | ate date.

The second issue, the claimthat EPA is
di sregardi ng the agency's PBT strategy is a red
herring. The exanple cited earlier today, nmercury is
irrelevant to this study of conbustion waste. The
i ssue of mercury volatilizing off of coal piles is
not a waste issue, and not an issue in this report or
this regulatory determ nation. The small fraction of
mercury in CCP is neither |eachable nor volatile, the
EPA addressed this issue in Section 3 and Section 5
of the 1988 Report to Congress, specifically on pages
317 and 5109.

That's the end of ny comments and | just

| ook forward to EPA and Chris com ng out to I|Indiana
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next week to tour sone mne sites. And hopefully,

the regulatory experts and the other technical experts

that will be at the sites that the DNR has
invited will answer nore of your questions on the
pl acenment of CCPs in mnes. Thanks.

THEA MC MANUS: That concl udes the public
hearing for today. | want to rem nd everybody if you
have sone written docunentati on on your ora
presentations, please |eave a copy up here if you
haven't done so. Finally I'd like to thank you again
for your thoughtful, useful coments and taking tine
fromyour busy schedules to share themw th each
other and with us today. Thank you.

(Wher eupon, at 4:00 p.m, the hearing was

concl uded.)



